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The Armour Case Decision and the 
Intermediate Rule 


By Harry C. Ames, Member, D. C. Bar 


Perhaps no case involving the application of the so-called ‘‘intermedi- 
ate rule’’ has ever been more bitterly contested than Armour & Co. v. 
(. M. St. P. & P. R. Co., 188 F. 2d 603.1 In its progress through the 
United States District Court (Northern District of Illinois—Eastern 
Division) the Cireuit Court of Appeals (Seventh District) and petition 
for certiorari, the parties submitted more than one thousand pages of 
excellently prepared and well documented brief material. The issue was 
one of tariff interpretation and the shippers elected to pursue their 
remedy through the Courts. There were 248 constituent cases, of which 
230 were suits for recovery of overcharges, and 18 for collection of under- 
charges on shipments of fresh meats from points of origin in western 
trunk line territory to destinations in the East. 

Several different points of origin were involved but for purposes of 
this article we shall use the movement from Sioux City, Ia. to New 
York, N. Y., as illustrative. The shipment moved over the lines of the 
C., M., St. P. & P. to Franklin Park (Chicago) IIl., thence I. H. B. and 
New York Central to destination. On this shipment the rate paid was 
$1.21, consisting of a proportional rate of 30 cents to Savanna, IIl., a 
Mississippi River crossing, and a proportional rate of 91 cents beyond. 
The shippers contended that the applicable through charge should have 
been based upon a factor of 30 cents to Chicago, Ill., and 83 cents beyond. 
The first factor thus claimed was a proportional rate specifically pub- 
lished to East St. Louis, Ill., but subject to an intermediate rule under 
which the shippers contended that the rate applied also to Chicago as an 
unamed intermediate point. The second factor was a specifically pub- 
lished rate from Chicago to New York. 

To fully appreciate the philosophy of the Courts’ action it is neces- 
sary to have in mind the precise pattern of the tariffs involved. The 
western factors, which create the bone of contention in the construction 
of through rates were published in sectional tariffs. Each section con- 
tained its own intermediate rule together with what the Courts referred 
to as the ‘‘priority’’ rule. For example, on the shipment which origi- 
nated at Sioux City, Iowa, Section 1 of the tariff provided a proportional 
rate of 30 cents to ‘‘Mississippi River Crossings’’ which would include 
East St. Louis. This section did not name a specific rate to Chicago but 
carried a ‘‘destination’’ intermediate rule which provided: 


* * * to any point of destination to which a commodity rate on a 
given article from a given point of origin and via a given route is 
not named in this section, which point is intermediate to a point 
to which a commodity rate on said article is published in this section, 
via a route through the intermediate point over which such com- 
modity rate applies from the same point of origin, apply to such 
intermediate point from such point of origin and via such route the 


—_.. 


1Certiorari denied, Same v. Same, 342 U. S. 860. 
—573— 
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commodity rate in this section on said article to the next point 
beyond to which a commodity rate is published in this section on 
that article from the same point of origin via the same route, 
(Italies ours) 


The ‘‘ published’’ rate to East St. Louis, IIl., ‘‘in (that) section’’ applied 
over the route of the Milwaukee to Chicago, and the C. & E. I. beyond. 
Indeed, that is the only junction point at which those particular carriers 
could interchange the traffic. 

If there were not further complications, then, we could summarize 
at this point as follows: 


(a) A rate of 30 cents was ‘‘published’’ from Sioux City to East 
St. Louis, in section 1 of the tariff. 


(b) That rate applied over the route of the Milwaukee to Chicago, 
thence C. & E. I. 


(c) The tariff contained an intermediate rule which provided that 
to destinations not named but intermediate over authorized 
routes to points to which rates are ‘‘published’’ the rate so 
‘*published’’ shall be applied. 


Under the familiar rule of tariff construction that a rate made by virtue 
of an intermediate rule is just as specific as though it were specifically 
published—indeed, under the common law maxim that ‘‘That is certain 
which may be made certain’’ it must be obvious that this tariff, as a 
matter of tariff interpretation, provided a rate to Chicago. 

We come now to the provision which the Court refers to as the 
‘*priority’’ rule. Section 1 of the tariff naming the 30-cent rate carried 
the following rule: 


When rates are published in this section on the commodity trans- 
ported from point of origin to destination, rates named in this sec- 
tion will apply regardless of rates between the same points published 
in other commodity sections. (Italics ours) 


Similarly, Section 2 naming the specific rate of 40 cents, Sioux City to 
Chicago, carried this rule: 


Where rates are published in section 1, the rates named in this see- 
tion on the same commodity from and to the same points, via the 
same route, will not apply. (Italics ours) 


The Court was thus asked to decide which of the two rates—the specific 
rate of 40 cents in Section 2 or the rate of 30 cents to East St. Lows, 
subject to the intermediate rule, took priority as the western factor of 
the combination rate.? 





_.2 The 40-cent factor, of course, would give way under other alternative pro- 
visions of the tariff to the 30-cent rate to Savanna, Ill., because the latter, in con- 
junction with the 9l-cent eastern factor provided a lower through charge. 
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that 


The District Court ruled against the shippers on the simple ground 
‘neither (East St. Louis) * nor Chicago was the ‘destination’ of 


(the) shipment within the meaning of the intermediate ‘destination’ 
rle.”’ It set forth that its conclusions 


The 


were supported by (a) the practical construction of the tariffs by 
shippers, carriers, and the Interstate Commerce Commission and 
(b) the fact that the construction advocated by the shippers would 
result in an obvious maladjustment of rates considering the rate 
structure in its entirety. The shippers seek to apply this rule to 
obtain a rate between the point of origin of the shipment and a 
point which is not the destination of the shipment and which is, in 
fact, intermediate between the point of origin and the named basing 
point only by virtue of the existence of an extremely circuitous 
route (608). 


Court did not explain how a route entered into by the carriers with 


their eyes wide open could be deemed ‘‘extremely circuitous.’’ As stated, 


the 


C. & E. L., a concurring carrier in the 30-cent rate named in Section 


lof the tariff from Sioux City, Iowa, to East St. Louis, Ill., could not 
participate in the haul except through interchange at Chicago. 


Notwithstanding comments from several sources to that effect, the 


Cireuit Court of Appeals did not go along with this theory of the district 
court as to the application of the word ‘‘destination’’ to the facts. It 
stated (p. 608) : 


stati 


While such an interpretation would be in accord with the carriers’ 
contention and the trial court’s implied finding that ‘‘destination’’ 
as used in the intermediate destination rule means ‘‘destination of 
the shipment’’ the Commission itself in El Rey Products Co. v. 
Alton & 8. Ry. Co., 266 I. C. C. 525, has adopted an entirely different 
construction of the rules, sanctioning the use of the intermediate 
destination rule to determine the initial rate factor in a combina- 
tion rate.* 


The Court, however, refused to be bound by the El Rey decision, 
ng at page 609: 


Though the fact that Chicago was not the destination of the ship- 
ment would not, in the light of the Commission’s decision in the 
El Rey case preclude the application of the intermediate destination 
rule to Chicago, the express language of the tariff itself does seem 
to have that effect. In Section 2 * * * there is published a 
specific proportional rate of 40 cents applicable to shipments of fresh 
meats from Kansas City to Chicago. While it is true, as the shippers 
point out, that Section 2 states that ‘‘Where rates are published in 
Section 1, the rates named in this section on the same commodity 


__— 


Was 


to fi 





8The Court used shipment No. 2 for illustrative purposes, in which Chicago 
alleged to be intermediate to East Dubuque. . 

As a matter of fact, the El Rey case “sanctioned” the use of intermediate rules 
x both factors of a transcontinental rate. 
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from and to the same points, via the same route, will not apply.” 
And that Section 1 also provides that ‘‘When rates are published 
in this section on the commodity transported from origin to destina- 
tion, rates named in this section will apply regardless of rates be. 
tween the same points published in other commodity sections,’ the 
fact remains that there is in Section 1, no published rate from 
Kansas City to Chicago and consequently nothing on which the 
quoted rules of priority could operate. (Italics ours) 


At this point and in explanation of its ruling the court embarked 
upon what seems to us to be pure semantics. It continued (page 609); 


The shippers seek to overcome this obstacle by saying that the 
word ‘‘published,’’ as used in the tariff, does not mean ‘‘named”’ but 
rather ‘‘established,’’® and that a rate from Kansas City to Chicago 
is ‘‘established’’ (and hence, ‘‘published’’) by the operation of 
the intermediate point rule set out in Section 1. But the language 
of the rules of priority, as well as that of the intermediate point 
rules, clearly indicates that ‘‘published’’ and ‘‘named”’ are used 
therein as synonyms. Thus Section 1 provides that ‘‘ when rates are 
published in this section * * * rates named in this section will 
apply regardless of rates * * * published in other * * ° 
sections,’’ and Section 2 states ‘‘where rates are published in See- 
tion 1, the rates named in this section * * * will not apply,” 
and the intermediate destination rule is made applicable ‘‘to any 
point of destination to which a commodity rate * * * is not 
named in this section, which point is intermediate to a point to 
which a commodity rate * * * is published in this section 
* * *, Consequently, there being no published Section 1 rate to 
take precedence over that published in Section 2 it follows that the 
named Section 2 rate was the applicable rate from Kansas City 
to Chicago. 


It is difficult to see how the concluding sentence may be accepted as 4 
necessary corollary to that which goes before it. 

The court has thus struck down a proposition heretofore accepted 
without question, viz., that when a rate is published subject to the inter- 
mediate point rule formulated by the Commission itself and the conditions 
of such rule are met, the rate is just as specific to the intermediate pout 
as to the point beyond. Of course, it is a mistake to rely too heavily 
the line of cases such as Fruen Grain Co. v. L. C. & 8. E. Ry. Co., 182 
I. ©. C. 747, 748,° or Swift & Co. v. Alton R. Co., 268 I. C. C. 103, 


__ 5In their petition for certiorari the shippers disclaim credit for the expounded 
differentiation. rie : 
6 In which the Commission said: 


A rate made by the application of an intermediate clause is as specific as i” 
points of origin and destination were specifically named in connection with t 
rate. 
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112.7 In each situation we must first ascertain whether the tariffs ‘‘ pro- 
vide otherwise.’’ With these principles in mind let us attempt an im- 
partial analysis of the tariffs. 

We begin with the assumption that both Section 1 and Section 2 
of the same tariff contain an intermediate rule, but that neither contains 
a priority or selective rule. In such circumstances it could be argued 
with logic that the rule of the Swift Case would govern and that the 
4-cent rate specifically provided in section 2 would apply. 

Next, let us assume that neither tariff contains the priority rule and 
that section 2 does not name a specific rate. In such circumstances, could 
application of the Sioux City-East St. Louis rate be denied at Chicago, 
the latter being a point ‘‘not named’’ but on an authorized route be- 
tween the named origin and destination? We believe not. It seems 
dear that the rule of Swift @ Co. v. Akron, C. & Y. Ry. Co., 226 I. C. C. 
109, 718, would govern, and that is that the intermediate rule rate would 
be ‘as definitely fixed as if it were published specifically.’’ 

Let us now add a ‘‘priority’’ rule to each section. We have agreed 
that without such a rule the specific rate in Section 2 would take prece- 
dence. But the ‘‘priority’’ rule carried in Section 2 provided that: 


Where rates are published in Section 1, the rates named in this 
section on the same commodity from and to the same points, via the 
same route, will not apply. 


If we were to eliminate from consideration everything save the specific 
rate to East St. Louis and the intermediate rule, could any one question 
that throughout the years our profession would have concluded that 
Section 1 provided a rate to Chicago (unnamed as a specific point but 
intermediate over an authorized route) just as ‘‘definitely * * * as 
if it were published specifically?’’ (Swift &@ Co. v. Akron, C. & Y. 
Ry. Co. supra). And until the decision in this case, would any one have 
quibbled over whether the expression ‘‘ provided’’ is or is not synonymous 
with ‘‘established,’’ ‘‘made,’’ ‘‘named,”’ ‘‘set up,’’ ‘‘fixed,’’ or ‘‘pub- 
lished.’ We think not. On the contrary, we would have concluded that 
Section 2 eliminated itself from consideration by the ‘‘priority’’ rule 
ifa rate is to be found in Section 1. And a rate may ‘‘be found’’ in 
Section 1 through the medium of an intermediate clause just as effec- 
tively as though the unnamed intermediate point were specifically named. 

There is an old adage that ‘‘hard cases make bad law.’’ Those of 
ws who have devoted the greater portion of our lives to the study and 
Practice of commerce law have been brought up on some rather stiff 
philosophy with respect to the interpretation of tariffs. We have been 
told for example that a tariff, in its preparation at least, is unilateral ; 
that it must be construed strictly against its maker; and that even result- 
ing absurdity will not serve as a defense against a construction plainly 


—_—_——. 


™In which the Commission said: 


Moreover, the implication * * * that a rate made by an intermediate rule and a 
specific rate to the same point are of equal force and that the lowest rate applies 
IS Incorrect. On the contrary, where the tariffs do not provide otherwise, a 
specific rate always takes precedence over a rate made by an intermediate rule. 
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warranted by the words. We recall the instance, for example, where a 
Colorado railroad, intending to say 80 cents, published a rate on potatoes 
from Greeley, Colo., to Opelousas, La., of 8 cents. Some astute shipper 
consigned almost 100 cars to Opelousas, had them placed for unloading, 
and reconsigned them under Rule 12 of the reconsigning rules, taking 
advantage of the 8-cent factor before the error was discovered and cor. 
rected. But since the tariff named (or should we say ‘‘published’’) the 
8-cent rate the railroad was without recourse. 

The intermediate rule, which is the cause celebre here, is by its very 
nature a thing of flexibility or fluidity. Without those attributes it 
loses its primary function. The decision of the Court has done nothing 
to clarify the law. Instead, it has made new law. It has taught us that 
we are no longer to have faith in the proposition that an intermediate 
clause means exactly what it says. We must first inquire whether to s0 
conclude would create undue circuity, or would disrupt a long standing 
rate adjustment, or would be contrary to the accepted version of what 
the rates should be without reference to the clause. The shippers have 
one comforting thought: They have paid charges on the basis of Com- 
mission-made rates. 

From the standpoint of future litigation two rather pointed lessons 
may be drawn from the decisions. They are: (a) Discover your over- 
charges before a total sum of $3,974,394.27, exclusive of interest, becomes 
involved ; and (b) consider carefully the advisability of trusting decision 
of these technical tariff questions to the courts. 
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CHAMBER OF COMMERCE OF U. S. AGAINST TESTIMONY OF 
U. S. AGENCIES IN RATE CASES 

A proposed new policy of the Chamber of Commerce of the United 
States against some types of testimony by government agencies in trans- 
portation rate cases has been approved tentatively by the Chamber’s 
Board of Directors. Further approval of the Policy Committee, and 
then of the Chamber membership, is still required. 

The policy would express opposition to major government depart- 
ments, except in their official capacity as direct purchasers and users of 
transportation, appearing before regulatory commissions and agencies in 
opposition to requests of carriers for rate and revenue adjustments. 

Such action frequently is taken under the guise of saving taxpayer’s 
money, the proposed policy declaration says, but no regard is given to 
the maintenance of adequate transportation service. 

“‘These policies and practices can only result in the deterioration 
of our transportation system,’’ the declaration continues. ‘‘Government 
agencies should not try to influence the transportation regulatory bodies 
with pressure designed to affect transportation rates and revenues.”’ 

Other new policies approved tentatively and passed on to the Policy 
Committee by the directors include a proposed declaration contending 
that ‘‘state regulatory commissions should expedite their decisions with 
regard to general rate increases after such increases have been found 
lawful by the Interstate Commerce Commission as to interstate traffic.’’ 

The Chamber’s Transportation and Communication Committee said 
that ‘‘such delays create problems in adjusting for the differences be- 
tween intrastate and interstate rates following the changes in the latter, 
which often results in hardships on the interstate carrier.’’ 





TRUCK DRIVERS’ SECRETS BARED BY MERE GADGET 


According to a news item which appeared in the Times-Herald, 
Washington, D. C., of March 3rd, a fascinating gadget came to the at- 
tention of District residents recently when it turned up in court for the 
first time during a traffic accident case. 

The gadget is called a tachograph. It is a precision instrument 
mounted on the dashboard of a vehicle to record speed, distance traveled, 
and whether the motor was running, idling or stopped. 

The tachograph was developed for trucking concerns as an economy 
and safety device. 

The instrument records the complete trip history on a circular chart 
surfaced with wax. The information is used in determining if the 
Vehicle is being operated at maximum efficiency. 

_ Truck operators can study the charts and then plan operations to 
eliminate costly driving habits, lost time, extra mileage, unnecessary wear 
on engine and tires, and excessive consumption of oil and gas. 

_ The tachograph is the only mechanically driven instrument of its 
kind, according to Floyd A. Spindler, sales engineer of the Air Brake 
and Controls Company, 1411 L St. SE. The company is the local outlet 
for the Wagner Electric company of St. Louis, national distributor for 
the manufacturer, Sangamo Electric corporation of the same city. 
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‘*The tachograph is accurate to within one mile per hour,’’ Spindler 
said. 

In a traffic fatality case here last week the tachograph chart of the 
truck driver charged with negligent homicide was introduced in court 
to show he was not traveling at an excessive speed. The driver was sub- 
sequently cleared of the charge. 

Spindler said the tachograph charts have been admitted as evidence 
in numerous traffic and accident cases throughout the country. 

The tachograph is mounted on the instrument panel. It replaces 
the speedometer and is connected to the original speedometer cable. 

The hinged door of the instrument contains a hand-wound clock 
with a 30-hour movement designed to withstand vibration. 

The tachograph operates by recording on the chart that is revolved 
by the clock and held against inscribing styli, or needles. Two styli 
are actuated by the speedometer mechanism, one recording mileage and 
another, speed. The third stylus is actuated by vibration when the truck 
is in motion, and indicates whether the motor is stopped or running. 
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ATTACK AGAINST METHOD OF APPOINTING HEARING EXAMINERS OF THE 
INTERSTATE COMMERCE COMMISSION DISMISSED BY THE LOWER COURT. 


Simon J. Nash, individually and on behalf of all eligibles and pref- 
eenced eligibles awaiting appointment to hearing examiner positions by 
ertification from official registers established by the Civil Service Com- 
nission on the basis of its open competitive examination conducted under 
Section 11 of the Administrative Procedure Act, filed suit in the United 
States District Court for the District of Columbia (Civil No. 4247-51) 
wgainst the Interstate Commerce Commission and the United States Civil 
Service Commission seeking a declaratory judgment, et cetera, in connec- 
tin with the failure of defendants to appoint him a hearing examiner 
in the Interstate Commerce Commission. That complaint is quoted in 
full in the November, 1951, issue of the I. C. C. Practitioners’ JouRNAL, 
beginning at page 173. 

On December 11, 1951, the United States Attorney, on behalf of de- 
fndants, filed a motion to dismiss the complaint. Among the points 
raised by the United States Attorney are the following: The suit is in 
reality an attempt to control discretion by mandamus and require ap- 
pointments on the basis of examination. However, there is no right to 
Federal office, and mandamus is precluded. Both of the defendants are 
mincorporated non-suable agencies of the United States, and no action 
of this character may be brought against them. A Government Agency 
ither than a corporation may be sued only where Congress expressly 
authorizes such suit. ‘‘Section 11 of the Administrative Procedure Act 
was not intended for the benefit of aspirants for the office of examiner 
but for the protection of persons dealing with administrative agencies. 
No jurisdictional basis for this suit may properly be drawn therefrom. 
It is enough that the examiners will be appointed in accordance with 
law. No special procedure or independent procedure is laid down in 
Section 11. There does not appear to be any violation of appliable law. 
Only on the assumptions that appointments must be made by certification 
on the basis of open competitive examination or that plaintiff was eligible 
for appointment would the Veterans’ Preference Act be pertinent. Thus, 
aide from the impossibility of suit against the defendants, plaintiff is 
reduced to the necessity of proving a violation of the civil service laws. 
No other jurisdictional basis is suggested.’’ 

On December 18, 1951, Mr. Nash filed a memorandum of points and 
authorities in answer to the motion of the United States Attorney to 

Among the points presented by Nash are the following: The 
defendants are suable because they are corporations. The defense of 
sovereign immunity has been waived by Congress, citing Section 17(9) 
of the Interstate Commerce Act which provides for judicial review of 
fnal order under Part I of the Act; and Section 10 of the Administrative 
Procedure Act. Mr. Nash takes the position that this not an attempt 
‘0 control agency discretion by mandamus. He indicates that he does 
hot assert an absolute right to Federal employment; but that he asserts 
‘contingent right, based on his having qualified for appointment in the 
open competitive examination. He also asserts a further right, also con- 
Ungent, under the Veterans’ Preference Act. He states that agency dis- 
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cretion may be exercised to determine a man’s right to become a 
‘*eligible,’’ but it cannot be used to change his status to ‘‘ineligible” 
unless there is some reason to do so. He points out that it has not been 
denied that plaintiff was an incumbent, that he is qualified, and that he 
is entitled to preference. ‘‘The first avenue of appointment was closed 
by permitting non-competitive appointments. No appointments were 
made from the registers, and hence the fact that plaintiff had passed the 
examination did not help him to get an appointment. The second aveny 
of appointment was on the basis of his incumbency—the only reason 
that the registers were ignored was that it was desired to ‘cover in’ the 
incumbents. In such circumstances, whether or not plaintiff should be 
appointed on the basis of incumbency was not a question for agency 
discretion. His qualifications had been established not only in the open 
competitive examination, but by the very fact of incumbency. A person 
fully acceptable as an examiner, on April 15, cannot be arbitrarily desig. 
nated unacceptable on April 16. To change the title of plaintiff’s posi- 
tion from ‘examiner’ to ‘hearing examiner’ involved no more than a 
ministerial act, and when an agency unreasonably withholds such action. 
mandamus is the appropriate remedy.’’ 

The proceeding was set for hearing on January 3, 1952. On that 
date the Clerk of Court wrote Mr. Nash as follows: ‘‘In the case of 
Nash v. Interstate Commerce Commission, Civil Action 4247-51, was 
called before Judge Morris this morning for a hearing on the motion to 
dismiss filed by the defendant. You did not respond when the case was 
called. Judge Morris continued it for one week, to January 10, 1952, 
at ten A. M. and instructed the writer to advise you that if you do not 
appear then the motion to dismiss would be granted. Notice of the 
hearing set for today was mailed to you on December 24, 1951.” 

The motion to dismiss was argued on January 10, 1952, before Judge 
James W. Morris, and on January 17, 1952, the Court entered the fol- 
lowing order : ‘‘This cause came on to be heard upon defendants’ motion 
to dismiss and it appearing to the Court that it is without jurisdiction 
of the subject matter and it further appearing to the Court that the 
complaint fails to state a claim upon which relief may be granted, it 
is by the Court this 17th day of January, 1952, Ordered that the com- 
plaint be and the same is hereby dismissed.’’ 

On January 28, 1952, Mr. Nash filed a motion to vacate the order 
dismissing complaint and motion in the alternative, for leave to appeal in 
forma pauperis. 
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Special Meeting of Association in Washington, 

February 18th Considers Fees for Services at 

. C. C. and Senate Bill Respecting Changes in 
Procedure of Commission 


On Monday evening, February 18th, about 150 members of the 
Association of I. C. C. Practitioners gathered in Hearing Room A of 
the Interstate Commerce Commission to consider two very important 
matters to the practitioners: (1) a bill dealing with procedural changes 
at the Commission and (2) fees for services at the I. C. C. 

The matter of changes in the Commission’s procedure, as proposed 
by 8. 2348 was given consideration first. This bill had been studied by 
both the Committee on Procedure, of which Wilbur LaRoe, Jr., is 
Chairman and the Committee on Legislation, Robert N. Burchmore- 
Chairman. 

There follows a report by Mr. Robert N. Burchmore dealing with 
the consideration of 8. 2348: 


REPORT OF SPECIAL MEETING OF ASSOCIATION MEMBERS 
ON COMMISSION PROCEDURE 


At a special meeting of the membership February 18th in Washing- 
ton, the Association considered sweeping provisions of S. 2348 for chang- 
ing I. C. C. procedure under section 17 of the Act. 

A statement as to the background of the Bill, its effect upon I. C. C. 
procedure and the recommendations of the Association’s committees on 
legislation and on Practice and Procedure was presented at the meeting 
by the chairmen of those committees, Messrs. Robert N. Burchmore and 
Wilbur LaRoe, Jr. After extended discussion, the members voted to 
oppose the Bill as now drawn and to advocate before the Congress cer- 
tain principles to govern the drafting of any substitute legislation. 


Background of S. 2348 


Section 17 of the Act governs Commission procedure; delegation of 
duties ; rehearings and reconsideration. 

Historically, under the original Act of 1887, the Commission had no 
authority to delegate its duties or powers. Indeed, the Commission was 

authorized in 1906 to employ examiners, with power to administer 
oaths. About that time the Commission first permitted hearings to be 
presided over by an examiner, but the decision in such cases was always 
by ond Commission, with the hearing examiner’s views before them 
privately. 

As the Commission’s duties have increased in scope and quantity, 
delegation of its powers has been authorized by Congress in successively 
growing proportions. Beginning in 1917, the Commission was authorized 
0 form divisions and the organization and working of divisions was 

er liberalized in the Transportation Act, 1920. In 1933, authorized 
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delegation reached a high tide when the Commission was empowered to 
delegate any of its functions to an individual Commissioner or board of 
employees of the Commission’s own selection as to both number and 
qualifications. Even then, such delegation was forbidden in investiga. 
tions on the Commission’s motion, and in cases involving a hearing unless 
with the consent of the parties. 

During this period the process of rehearing, reconsideration or re. 
argument was first written into the law in 1906 and later made to apply 
to decisions of divisions, individual Commissioners or boards as delegs- 
tion advanced in scope. Such rehearing procedure was then contained 
in section 16a and did not excuse compliance with the order appealed 
from except on special order of the Commission. A stay was not manda- 
tory pending reconsideration. 

Also, during the period prior to 1935, the so-called proposed report 
procedure was unknown to the statute; so far as proposed reports were 
issued it was a voluntary process of the Commission’s own design. 

The Motor Carrier Act, 1935 adopted the existing procedural con- 
cepts of section 17 almost in their entirety, by provision of section 
205(h). The single exception to this was found in the proposed report 
procedure set up in section 205(a) (b) in connection with motor carrier 
hearings before a Joint Board, examiner or individual Commissioner. 

By 1940 the climate of the times had changed somewhat: the Ameri- 
can Bar Association was vigorously attacking the extreme limits that 
had been reached in the powers of administrative agencies generally; 
these attacks finally resulted in the Administrative Procedure Act of 
1946. Meanwhile, in 1940, the statutory provisions as to I. C. C. pro- 
cedure were accordingly stiffened. Delegation of any Commission power 
was now permitted only to a division, individual Commissioner or board 
of not less than three eligible employees, eligibility being extended only 
to examiners, directors or assistant directors of bureaus, section chiefs 
and attorneys. This change gave greater freedom in delegation in hear- 
ing cases and somewhat less in non-hearing matters. 

In 1940, the provision for proposed reports, subject to exceptions, 
was extended to all cases under Part I that involved a hearing, and this 
tended to balance or offset the new authority to delegate such cases to 
an individual Commissioner or board without the consent of the parties. 

Statutory provision for reconsideration was revised in 1940 to permit 
the Commission by general rule to limit such applications in cases de 
cided by the Commission or a division but not in cases decided by an 
individual Commissioner or board. However, the new law required that 
wherever a petition for reconsideration was permitted, the Commission 
must stay the decision pending such reconsideration, rehearing or reat- 
gument. Finally, it was required in 1940 for the first time that parties 
exhaust their administrative remedy through application for rehearing, 
ete., before bringing a case in court. Prior thereto the courts had held 
it to be a matter of judicial discretion as to whether a party should be 
required to exhaust his administrative remedy. 





sioner. 
A meri- 


ptions, 
nd this 
ases t0 
parties. 
permit 
ses de- 
by an 
ed that 
mission 
yr reat- 
parties 
earing, 
ad held 
ould be 


MARCH, 1952 





The Commission’s Legislative Recommendations 


Within a year after the Transportation Act, 1940, the Commission 
in its 55th Annual Report recommended a return to the unlimited power 
of delegation of the 1933 law, but without the restriction of that law as 
to contested cases involving a hearing. It further recommended that the 
individual or board to whom cases or functions might be delegated should 
have authority to act the same as the Commission or a division would 
have. The Commission sought power to deny application for reconsidera- 
tion, ete., without being required to reconsider the decision of an indi- 
vidual or board; and as a corollary it was recommended that the provi- 
sion for automatic stay be eliminated, not only as to division decisions 
but as to those of individuals or boards. Finally, the Commission recom- 
mended that Congress eliminate the requirement for exhausting the ad- 
ministrative remedy by reconsideration before going into court. 

In these recommendations, the Commission made no distinction be- 
tween formal cases in which a hearing is held and those routine matters 
involving exercise of administrative discretion such as suspension of 
tariffs, Sixth Section applications, and the like. 

The Commission’s principal reason for its legislative reeommenda- 
tions was the continuing and increased burden of work for which it 
felt a need for more freedom of delegation and less restriction as to 
procedural requirements. The Commission advanced the thought that 
it should be given discretion as to how far to delegate its powers and 
that the relaxation of statutory limits would not necessarily mean that 
the Commission would exceed present limits in particular cases. 

It should be remembered that the Administrative Procedure Act 
was subsequently passed in 1946, containing requirements applicable to 
all agencies. With respect to cases where a hearing is required, that 
Act is particularly pertinent to section 17 procedure in that it requires 
a proposed report procedure in case of hearings before individuals; that 
requirement is expressly subject to being superseded by specific statutory 
provision elsewhere, and would not, therefore, govern I. C. C. procedure 
if the Interstate Commerce Act is amended to the contrary. 


The Proposals in S. 2348 


§. 2348 belatedly proposes the precise changes recommended by the 
Commission in 1941. Specifically, the Bill amends section 17 in five 
particulars : 

1. Section 17(2) is amended to permit the Commission to delegate 
any of its work, whether or not it involves hearing, to any individual on 
the Commission’s staff. 

2. Section 17(5) is repealed, and this removes all requirement for 
Proposed report subject to exceptions in a case of a decision by a Com- 
missioner, individual or board. 

3. Section 17(6) is amended to permit the Commission by general 
= to limit the right to apply for reconsideration, etc., in the case of 


— of an individual, as well as decisions by the Commission or a 
vision. 
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4. Section 17(8) is amended to eliminate the provision for mands. 
tory stay of a decision by a division or individual and would restore the 
old provision that an application for reconsideration, etc., shall not 
excuse compliance with the decision except upon special order of the 
Commission. 

5. Section 17(9) is amended with intent to permit suits to set aside 
a Commission order without exhausting the administrative remedy 
through reconsideration, etc. 


Action Taken by the Membership 


After extended discussion of the Bill from the floor, the meeting 
adopted certain statements of principle and instructed the Legislative 
Committee to make representations to Congress seeking legislation to 
conform with those principles. The action taken was as follows: 

‘1. That the Association oppose the enactment of S. 2348 in its 
present form. 

2. That the Commission should be authorized by Congress to dele. 
gate any of its duties or powers to a division, individual Commissioner, 
or board of one or more eligible employees, and that the following classes 
of employees shall be eligible to serve on such boards: examiners, di- 
rectors or assistant directors of bureaus, chiefs of sections and attorneys. 

3. That in any matter in which a hearing is held before an indi- 
vidual, Commissioner or a board, whether or not a hearing is required 
by statute, the Commission shall be required, unless waived by the 
parties, either to issue a proposed report of the hearing Commissioner or 
board, subject to exceptions, or to preserve the right to reconsideration, 
rehearing or reargument before a division. 

4. That whenever the right to rehearing, reargument or recon- 
sideration is provided under the statute, the Commission shall be re 
quired to stay the order appealed from pending such reconsideration, ete. 

Following adoption of the foregoing action, there was discussion of 
possible recommendations for minimum, statutory, procedural require- 
ments in non-hearing matters such as suspension petitions, Sixth Section 
applications, and the like. It was the sense of the meeting that no addi- 
tional statement be adopted in that connection. Consequently, the only 
requirement upon which the Association insists in such matters is that 
delegation of such functions be limited to eligible employees. 





Mr. Burchmore, in conformance with the instructions referred to 
above, appeared before the Senate Committee on Interstate & Foreign 
Commerce on March 7th and presented the following testimony: 
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STATEMENT ON BEHALF OF |. C. C. PRACTITIONERS 
(S. 2348) 


The Association of I. C. C. Practitioners is the organized bar of 
that agency. It numbers over 3,000 members from all sections of the 
country, of whom about half are lawyers. One of the primary purposes 
of the Association is to foster sound Commission practice and procedure 
so as to expedite and improve the administration of the Interstate Com- 
merce Act, while at the same time preserving the rights of individuals 
and principles of fair play under the Constitution. S. 2348, proposing 
amendments to provisions of section 17 of the Act governing Commis- 
sion procedure, delegation of duties and the right to reconsideration 
within the Commission, goes to the heart of those matters in which this 
Association is most seriously concerned. 

This statement is presented by direction of the Association member- 
ship. This action was taken at a meeting of the members held in Wash- 
ington February 18, 1952, for the special purpose of considering this 
Bill and S. 2352. As Chairman of the Association’s Legislative Com- 
nittee, I am charged with the duty of urging to you the principles for 
which the Association stands in this matter. 

This Bill received the careful consideration of the membership meet- 
ing following intensive study by the Legislative Committee, upon which 
reeommendations were submitted to our Executive Committee and then 


laid before the members. We emphasize that the policy of the Associa- 
tion is not merely negative, or to oppose change in the law, but to offer 
constructive suggestions as to where change may be proper or desirable, 
as well as limits beyond which the statute should not be relaxed no mat- 
ter who proposes it. 


Practitioners Oppose the Bill as Drawn 


Considered piece-meal, there are features of this Bill that are wise 
and desirable. Indeed, each feature of the Bill might find some justifica- 
tion if it were proposed by itself without any other changes. However, 
when all of the proposals are considered in toto they result in a relaxa- 
tion of procedural requirements so extreme that the Association vigorous- 
ly opposes the Bill as drawn. 

To explain, the first amendment proposed is an elimination of all 
restraint upon the delegation by the Commission of any of its powers 
or duties to individuals in its organization. Under this Bill, the Com- 
mission could assign the most important general rate case to a rate clerk 
on the Commission’s staff for hearing and decision. We think this is 

in principle, because Congress ought not to grant unlimited power 
of subdelegation of legislative functions which the Congress has itself 
delegated to an agency. 

Even so, the departure from principle might not itself be crucial if, 
to temper the unlimited delegation, there was preserved the right to 
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appeal to a division of the Commission. However, this Bill does not 
preserve such right of appeal within the Commission. It empowers the 
Commission by general rule to limit the right of appeal within the Com. 
mission, and this extends even to appeals from any such decision of an 
individual. Moreover, the Bill would eliminate the present requirement 
for a stay of the initial decision of an individual pending reconsideration 
by the Commission or a division and would leave the matter of such stay 
to the sole discretion of the Commission. 

Finally, the Bill would eliminate the present requirement that par. 
ties exhaust their administrative remedy before proceeding with action 
in court to set aside an order of the Commission. 

The total result of these proposals would be practically to eliminate 
any statutory standard for Commission procedure and give the Commis. 
sion carte blanche. So far as the statute is concerned, therefore, the Com- 
mission could then permit the rate clerk mentioned a minute ago to hear 
and decide a general rate advance case, and could refuse to reconsider 
his decision. You would then have the extreme and preposterous situa- 
tion of an important legislative decision by a rate clerk, from which 
would be no appeal on the facts, and on the law you could go directly 
into court if the decision were arbitrary or capricious or beyond the 
power of the Commission. 

Moreover, the general requirements of the Administrative Procedure 
Act would in large part be nullified so far as this Commission is con- 
cerned, because section 7(a) of A. P. A. provides that ‘‘nothing in this 
Act shall be deemed to supersede the conduct of specified classes of 
proceedings in whole or part by or before boards or other officers specially 
provided for by or designated pursuant to statute.’’ 

The Commission itself has said that something should be left to its 
discretion in the matter of delegation of duties and regulation of pro- 
cedure. And in its 55th Annual Report of 1941, wherein it recommended 
the changes now proposed in S. 2348, it was suggested that Congress 
should rely on the Commission’s discretion in thus relaxing the require- 
ments. While having the greatest respect for the individual members 
now constituting this Commission, and even though many members of 
the public might now be willing to trust their affairs to the individual 
sense of fair play of those men, we most earnestly urge that ours 1s 4 
government of laws and not of men; that these Commissioners are not 
elected but are appointed officials not answerable to the body politic; 
and that it is imperative that the peoples’ elected Congress shall specify 
the extreme limits beyond which delegation of authority shall not g0 
and shall specify the minimum requirements for procedural fairness. 

For these reasons the Association emphatically and vigorously op- 
poses with the utmost sincerity the adoption of S. 2348 as now drawn. 

In doing so we do not stop with mere opposition, but ask the Con- 
gress to consider severally the various features of the Bill, so as to dis 
criminate between the good and the bad and finally enact legislation 
that will accomplish the desirable purposes of the Commission’s recom 
mendations, without dropping the reins entirely and without opening 
the door to unpredictable excesses. 





———— 
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Delegation 


The Commission is now authorized under section 17(2) to delegate 
any of its power or work to a division, an individual Commissioner or a 
board of not less than three eligible employees; the Act provides that 
eligible employees shall be examiners, directors or assistant directors of 
bureaus, chiefs of sections and attorneys. The Bill would remove all 
limitation on delegation or on the composition or eligibility of boards, 
both as to routine work involving no hearing and as to formal cases 
where a hearing is held. 

This has been described as a return to the provisions of the law as it 
existed following the amendments in 1933 when boards were authorized 
without limit as to number or eligibility. However, that law did not 
provide such authority in the case of any investigation undertaken on 
the Commission’s own motion and provided such authority in a con- 
tested case involving a hearing only with the consent of all parties. 

This Association has no objection to a one-man board, either in 
non-hearing matters or in cases involving public hearing, provided the 
statute guarantees full competence in the board. We therefore urge 
that the Commission be authorized to delegate its powers and work to 
divisions, individual Commissioners, or boards of one or more eligible 
employees and that eligibility be limited to examiners, directors or 
assistant directors of bureaus, chiefs of sections and attorneys. 

This would eliminate the Commission’s objection to the 1940 law 
which was that it was unnecessary to require three section chiefs or 
attorneys or bureau heads because any one of these is a highly trained 
and fully competent person whose work should not always have to be 
checked by two others of equal competence. At the same time, it would 
preserve by statutory requirement the very competence which the Com- 
mission cited as a reason for relaxing the requirement. You should not 
eliminate both the requirement as to numbers and the requirement as 
to competence, even though you may be satisfied that the present Com- 
missioners would not do anything foolish. 


Proposed Reports and Reconsideration 


_ Under the present law section 17(5) requires that whenever there 
is referred to an individual Commissioner or board a case involving a 
public hearing, the decision of the individual presiding at the hearing 
shall be tentatively published, subject to exceptions, and may take effect 
as the order of the Commission only if no exceptions are filed and the 
Commission does not stay the order on its own motion. 8. 2348 would 
repeal that requirement and would probably serve to take Commission 
procedure out from under a similar requirement found in section 7 of 
the Administrative Procedure Act. 

In addition to this, S. 2348 amends section 17(6) to remove the 
present requirement that the Commission or an appellate division shall 
reconsider any decision of an individual Commissioner or board upon 
application by any party. The present law provides that the Commis- 
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sion may limit the right to apply for rehearing, reargument or recon. 
sideration of a decision by the Commission or a division but not of an 
individual Commissioner or board. 

This Association objects in principle to the aggregate effect of these 
two amendments and earnestly urges that in any matter in which a 
hearing is held before an individual or board, whether or not the hearing 
is required by statute, the Commission should be required (subject to 
waiver by the parties) either to issue a proposed report subject to ex. 
ceptions or to preserve unlimited the right to reconsideration, rehearing 
or reargument before at least a division of the Commission. 

We hardly need to say that the right to some review of the decisions 
of public officials, whether judicial or legislative, is absolutely necessary 
to preservation of individual rights and to a high level of impartiality 
and fairness. The principles of judicial review are not involved here, 
but we suggest that you should recognize that judicial review as now 
practiced goes only to the law of the case and not to the facts. In Com- 
mission matters the facts are usually of paramount importance and be- 
cause of their complexity the fact finding process is most difficult and 
most fraught with opportunity for error. Some review of the initial 
fact finding decision must be provided; and if the Commission is to 
delegate the fact finding to an examiner, or board or even to an indi- 
vidual Commissioner, you cannot be sure that the fact finding will be 
impartial, accurate and sound unless you insist that the right be pre 
served to a review within the Commission on the facts. 

Observing the minimum requirements just stated would greatly relax 
those now in existence. It would eliminate the present provision for 
both proposed report and reconsideration. 


Stay Pending Reconsideration 


S. 2348 would amend section 17(8) by eliminating the present re- 
quirement for mandatory stay of a decision pending application for re- 
hearing, reconsideration or reargument. 

It is the sense of this Association that any review of a decision 1s 
largely vain and may be completely futile unless the effect of the decision 
is stayed pending review. The judicial code of the United States pre- 
serves a right to stay pending appeals from court decisions, and this is 
subject only to appropriate supersedeas bond and the responsibility of 
the appealing party for damages for a frivolous appeal, etc. If, as we 
insist, there shall be review within the Commission of decisions by a 
individual or board, that review must be accompanied by mandatory 
stay. To make such stay subject to the discretion of an individual Com- 
missioner would, in effect, be the same as making the right of review 
subject to such discretion. 


Accordingly, the Association urges strongly that whenever the right 
to rehearing, reargument or reconsideration is accorded under the statute 
and whenever the privilege of such reconsideration is extended by the 
Commission’s rules beyond the statutory requirements, such right of 
privilege shall be accompanied by the requirement that the Commission 
stay the order pending reconsideration. 
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Exhausting the Administrative Remedy 


The final amendment proposed in S. 2348 eliminates the present 
requirement in section 17(9) for exhausting the administrative remedy 
by petition for reconsideration, before bringing a suit in court. If the 
reeommendations of this Association are adopted as to the matters 
already discussed, we would suggest that the appropriate amendment to 
section 17(9) should be to require exhausting the administrative remedy 
so far as the right thereto is protected by the statute. You would not 
thus require a petition for reconsideration by the entire Commission 
a a prerequisite to court action, even though the Commission permitted 
such petitions in its general rules of practice. You would only make it 
requisite to first petition for reconsideration by a division. 


If substitute legislation were drafted that conformed to the basic 
principles we have just discussed, this Association would have no objec- 
tion but would support the enactment of that legislation to the end that 
the Commission’s procedure may be streamlined and its work most effi- 
ciently handled in the public interest and with due regard to minimum 
requirements for procedural fair play. 

Members of this Association, being in active practice before the 
Commission and the courts, are conscious of the extremely heavy load of 
routine work that now burdens the individual Commissioners and many 
of their key personnel. The organization of the Commission’s work 
should be improved. 

We intend no criticism of the Commission in suggesting further that 
the organization of its work can be greatly improved within the frame- 
work of the present law. For one thing, the Commission does not now 
exercise its authority to delegate power or work to the full extent per- 
mitted by law. For example, the exercise of its discretion to suspend 
tariffs upon the protests of individual shippers or carriers could now 
be delegated to its Suspension Board. Actually, every suspension peti- 
tion is voted on by Division 2. We do not suggest that the work should 
be delegated to the Suspension Board, but only offer this as an illustra- 
ton. There are other, more apt illustrations of less important work 
detail which is not but could now be delegated to boards. 

Another way the organization of the Commission’s work can be im- 
proved is by re-examination of the scope and extent of regulation that 
the Commission is empowered and directed to perform. It is not the 
province of my committee, nor the immediate concern of this Association 
‘0 recommend substantive legislation, but Congress should consider in 
connection with the present need for amending Commission procedure, 
necessitated by a heavy workload, the Bills and petitions of other people 
who are telling you that much of the Commission’s work represents un- 


necessary red tape. Congress ought to consider reducing the field of 
regulation. 
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Technical Objections to the Bill 


We leave to the last a matter which probably does not need saying, 
At the risk of being captious, and solely for the information of your 
legislative draftsmen, we point out that 8. 2348 would in its present 
form require some editing and would necessitate amending other sections 
of the law. For example, the Bill as drawn needs provision for renum- 
bering paragraphs (6) to (9); after repeal of paragraph (5). 

The Bill as drawn would necessitate an amendment of section 
205(a) which now refers to section 17 for proposed report procedure in 
motor carrier cases before a Joint Board. 

The Bill as drawn should be carefully considered in the light of the 
Administrative Procedure Act and no enactment should be recommended 
without conscious knowledge of its effect to remove an important agency 
from the general requirements of that statute. 

The present Bill amends section 17(9) in a way that may be am- 
biguous and open to judicial interpretation because it merely repeals the 
words ‘‘but not otherwise,’’ leaving in effect the language providing 
for a suit to set aside a Commission order ‘‘when an application for re- 
hearing * * * shall have been denied.’’ If it is intended to permit 
court action without petition for rehearing, the provision should be un- 
equivocal. 





REPORT ON SPECIAL MEETING OF ASSOCIATION MEMBERS 
ON S. 2352 AND PUBLIC LAW NO. 137 


At the Special Membership Meeting (February 18th) the Associa- 
tion also considered Senate 2352 and Public Law 137. 

John R. Mahoney, Chairman of the Association’s Special Commit- 
tee on Fees, in outlining the background of both bills stated that S. 2352 
could be traced back to Public Law 137. Under Title 5 of Public Law 
137, the 82nd Congress provided that any work or service furnished by 
any federal agency should be self-sustaining to the fullest extent pos 
sible. The heads of federal agencies were authorized to prescribe fees 
which would take into consideration the direct and indirect cost of the 
service to the Government. 


Discussion of S. 2352 


The Chairman stated that the sponsors of S. 2352 proposed to amend 
Section 18 of the Interstate Commerce Act by inserting the following: 


‘*Each person holding a certificate, permit or license under 
this Act shall pay to the Commission annually such license fee as 
the Commission shall determine to be fair and reasonable for such 
certificate, permit or license for the purpose of reimbursing the 
United States for the cost of administering this Act. Such fees 
shall be covered into the Treasury.’’ 


Thereafter he detailed the reasons why the Committee on Fees 
unanimously opposed the bill and had recommended to the Executive 
Committee that the Association oppose the legislation. The reasons for 
opposition were that: 
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(a) The bill appeared to be only a revenue measure and ought to 
be called what it really was, namely, a tax. 

(b) The bill would destroy the traditional independence of the 
Commission. 

(ec) The bill would empower the Commission to impose a tax for 
the direct or indirect support of itself. 

(d) The fees collected would not aid the Commission since they 
had to be covered into the general treasury. 

(e) The bill contained no standards by which the Commission 
could determine adequately the ‘‘fair and reasonable’’ value of any 
certificate or permit. 

Several members stated their desire to have §. 2352 enacted if pas- 
sage would aid the Commission in receiving sufficient funds. When they 
challenged the Committee’s wisdom in voting unanimously to oppose the 
legislation, Mr. Homer Carpenter, one of the Committee members, 
answered them from the floor. He explained that he had voted against 
the bill because it provided no guarantee that any of the funds received 
thereunder would go to the Commission. It was merely a general 
revenue measure. 

Other speakers joined him in opposition to the bill. 


Action Taken by the Membership 
After extended discussion of the bill on the floor the meeting 


adopted a resolution that the Practitioners accept the recommendation 
of its Committee on Fees and its Executive Committee to oppose in its 
entirety Senate 2352 and authorize its officers to present the Associa- 
tion’s views in opposition to the Senate Committee on Interstate and 
Foreign Commerce at the forthcoming hearings of that body. 


Public Law 137 


The Chairman said that the Commission’s Staff Committee had 
drawn up a tentative schedule of fees which it had submitted to Division 
I, but that nothing definitive would be forthcoming from the Division 
until the Commission had received some guiding standards from the 
Bureau of the Budget. The Chairman then explored the Progress Re- 
port which had been issued by the Bureau of the Budget in late Janu- 
ary and found therein only vague generalities from which the Com- 
mission could not possibly get any immediate assistance. 

The Chairman expressed the opinion that there was some appre- 
hension among the members of the Committee that the tentative schedule 
drawn up by the Commission’s Working Committee was set at too high 
4 level and that failure to oppose at the present time might result in 
these rates becoming too firm to be up-rooted. He added that, although 
the Committee believed the proposed fees were too high, they thought 
it would be premature to oppose them at this time because of their 
conviction that the Commission would allow the industry to criticize 
them by promulgating them through a rule-making procedure. 
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Mr. Mahoney called attention to the rule-making proceeding re. 
cently instituted by the Securities and Exchange Commission under 
Public Law 137 in Release No. 4669. The SEC has proposed to levy 
fees for services and also to impose annual fees or licenses based on the 
gross assets of the companies registered with it. Some of these fees are 
quite substantial. 

The Chairman stated that this proceeding would be followed care. 
fully by the Association’s Committee on Fees. It could serve to crystal. 
lize general opposition to Public Law 137. 


Discussion of the Membership 


A motion was made to instruct the Legislative Committee to ask 
for the repeal of Public Law 137. This action was opposed by the 
Chairman of the Committee on Practice and Procedure on the ground 
that it was neither necessary nor desirable for the membership to take 
action until Division I or the Commission had acted. In the ensuing 
discussion strong opposition was expressed to a fees system based on 
the members’ experience with state commissions. Several members 
pointed out instances in which state legislatures had empowered local 
public utility commissions to tax the utilities. Although the Commis- 
sions had raised much more than their budget, the legislatures had not 
seen fit to appropriate any more money for them. The argument was 
made that there was no guarantee that this legislation would result 
in a better budget of the Interstate Commerce Commission. 

Mr. John Burchmore urged the Practitioners to follow the example 
set by the Chicago Chapter. That chapter voted to move for the repeal 
of Public Law 137 as arbitrary and unworkable and to request Congress 
to undertake hearings to draft new legislation for the adoption of fair 
and proper charges. Mr. Morrow, a Committee member, opposed Mr. 
Burchmore’s motion on the ground that Public Law 137 might well be 
a workable law if properly interpreted. 

Mr. Lacey made a counter motion that the members defer action 
on Public Law 137 until the Committee studied the matter more thor- 
oughly. This motion was adopted just before the meeting adjourned. 





Mr. Mahoney appeared before the Senate Committee on Interstate 
& Foreign Commerce on March 3rd in accordance with the instructions 
given him on February 18th. His formal statement to the Committee 
follows: 


STATEMENT OF JOHN R. MAHONEY IN OPPOSITION TO S. 2352 


My name is John R. Mahoney. I am associated with the law firm 
of Lord, Day & Lord of New York and Washington. I am largely 
engaged in representing motor carriers, water carriers and shippers be- 
fore administrative bodies such as the Interstate Commerce Commis 
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sion, the Federal Maritime Board and the Courts. I appear today on 
behalf of the Association of Interstate Commerce Commission Practi- 
tiers in my capacity as Chairman of a Special Committee on Fees to 
oppose Senate Bill 2352 which would amend Section 18 of the Inter- 
state Commerce Act by requiring the Commission to levy a yearly li- 
cense fee on each holder of a certificate, permit or license. 

The Association was organized in 1929 and has over 3,400 mem- 
bers throughout the United States who represent a wide range of ship- 
per and carrier interests concerned with matters coming before the 
Interstate Commerce Commission. A prime objective of the Association 
is ‘to promote the proper administration of the Interstate Commerce 
Act.’ The members of the Association and the various shipper and 
carrier interests they represent are deeply concerned not only with the 
policy of Senate Bill 2352 in general but also with its particular effect 
upon the Interstate Commerce Commission and its ability to function 
as an independent and impartial agency in the regulation of the differ- 
ent transportation agencies subject to its jurisdiction and to adjudicate 
issues between shippers and carriers coming before it. 

When S. 2352 was introduced in the Senate on January 10, 1952 
aresume of the bill was included in the JourNAL, pp. 384-5. The Asso- 
ciation’s Committee on Fees which includes transportation lawyers from 
every section of the country, met in Washington on January 17th and 
considered the bill at some length. Thereafter, they voted unanimously 
to recommend to the membership of the Association that the bill be 
opposed. 

At a special meeting of the Association held in Washington on 
February 18th, the members all adopted unanimously a resolution op- 
posing in its entirety Senate 2352 and authorizing its officers to pre- 
sent its views in opposition to this Committee. 
sis The grounds on which the Practitioners oppose this bill are as 
ollows : 


(a) The Bill appears to be a pure revenue measure. Although it 
speaks in terms of license fees, it might better be called what it really 
s—a tax. 

_(b) The Bill would empower the Interstate Commerce Commission 
to impose a tax for the direct or indirect support of itself. Congress 
would in effect be turning over to the Commission its taxing power. 

(ec) The Bill would weaken the traditional independence of the 
Interstate Commerce Commission. 

(d) The Bill, although providing for reimbursement of the Gov- 
ernment, would not help the Commission to meet its pressing need for 
sufficient operating funds. 

(e) The Bill would impose an intolerable burden on the already 
over-worked Commission by forcing it to determine the ‘‘fair and rea- 
sonable’’ fee for a certificate. 

__(f) The Bill contains no workable standards for the Commission’s 
guidance in administering it. 

(g) The Bill unfairly distributes the burden of support among the 
carriers, subject to the Act and, is, in essence, class legislation. 
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(h) The Bill would not relieve the taxpaying public of any load 
since the carriers would be forced to pass on the cost to the public in the 
form of higher rates. 


If this Bill were to be enacted, Congress would in effect be tur. 
ing over to an independent regulatory agency part of its basic consti- 
tutional authority to levy taxes. Although the Bill is couched in terms 
of ‘‘reimbursement for costs of administration,’’ its practical purpose 
is to serve as a pure revenue measure. Proof of this fact is to be found 
in the provision that the fees collected thereunder would be covered into 
the Treasury. To understand the dangers which could result from 
the conversion of the Interstate Commerce Commission from its tra- 
ditional position as the prototype of independent regulatory agencies 
into that of a tax collecting arm of the federal government, it is neces. 
sary to consider briefly the history of the Commission. 

Sixty-five years ago when Congress enacted the Interstate Com- 
merce Act it had no background of administrative law on which to 
draw. The Congressional debate at the time shows that there was a 
strong undercurrent of opinion which wanted to place the Commission 
directly within the executive framework. Another group in Congress 
was distrustful of delegating any judicial power to such an agency and 
proposed to leave all such power in the courts. 

In its early years, the Commission was put under the supervision 
of the Department of Interior and forced to report annually to that 
Department. This link with the executive was broken in 1889 when 
the Act was amended to require the Commission to report directly to 
Congress. It has maintained that position ever since. Congress has 
traditionally respected the independence of the Commission. In fact it 
has fostered this independence by allowing it to operate within the 
broadest possible framework. From time to time it has amended the 
Interstate Commerce Act by bringing new segments of the transporta- 
tion industry within the jurisdiction of the Commission. The Com- 
mission for its part has accounted for its stewardship by its annual 
reports to Congress and has from time to time suggested legislation to 
Congress which would aid it in carrying out its duties. 

Congress has recognized from the beginning that the Commission’s 
primary job is to provide fair and impartial recognition of all modes of 
transportation, to preserve the inherent advantages of each, and to 
preserve a national transportation system adequate to meet the needs 
of the commerce of the United States. Any agency required to sit m 
judgment on great economic issues which affect the entire country must 
necessarily be independent of any of the groups it is regulating. | 

From its inception in 1887, the Interstate Commerce Commission 
has had to act in a quasi-judicial capacity in judging complaint cases 
brought by the shippers against the railroads and other segments of 
the transportation industry. The Commission was set up originally m 
response to a public clamor for a body which could basically protect 
the overall public interest. In its early stages, its specific job was the 
protection of the smaller shippers against the financial giants repre 
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sented by the railroads and big shippers. The dramatic rise of com- 
peting forms of transportation has added additional responsibility so 
that now to an increasing degree it must also sit as the referee in 
balancing the needs of one segment of the transportation industry 
against another. 

The attitude of the public and the courts with respect to the Com- 
mission’s quasi-judicial role was best expressed by the Supreme Court 
in the case of Interstate Commerce Commission v. Rock Island Rail- 
road, 218 U. 8. 88. There the Court said at page 102: 


‘“‘The Commission’s judicial functions ‘are to be exercised in 
the coldest neutrality.’ ’’ 


Under our judicial system it is inconceivable to envisage a court 
deciding an issue between opposing litigants in an adversary proceeding 
such as is conducted daily before the Commission where one of the 
litigants is responsible directly or indirectly for the payment of fees 
tosupport the court. Yet this situation would result if Senate Bill 2352 
were enacted. Since the Commission must sit as a judge daily in com- 
plaint cases brought by the shippers against one or another segment 
of the transportation industry, it is all-important that it be kept free 
from even the inference of pressure. Consciously or unconsciously, the 
carriers who would be called upon under Senate Bill 2352 to ‘‘pay to the 
Commission annually such license fee as the Commission shall determine 
to be fair and reasonable * * * for the purpose of reimbursing the 
United States for the cost of administering this Act’’ would inevitably 
feel that they were paying for the administration of the Act even though 
none of the funds paid went directly to the Commission. 

This Bill, if enacted, would inevitably undermine the confidence of 
the shippers who have traditionally come to the Interstate Commerce 
Commission for redress. Even under the present system where the Com- 
mission properly obtains its funds as the result of Congressional grant, 
it is occasionally accused by one type of carrier of favoring another. 
These charges, although unfounded, would assume a real significance if 
made by disgruntled shippers when the railroad, trucking, shipping and 
forwarding industries were paying for the support of the Commission. 

The Practitioners conceive it to be their job as members of the 
Interstate Commerce Commission bar to do everything possible to protect 
the Commission’s integrity and to make the strongest possible represen- 
tation to Congress in this instance where they believe that Congress un- 
Wittingly would be threatening the Commission’s independent position. 

The Practitioners concede that, particularly in recent years, the 
Commission’s position has become intolerable because of the failure on 
the part of Congress to appropriate enough money for it to carry out 
even its minimum assignments. To get a true picture, you gentlemen 
need only consult the Commission’s Annual report for 1951 which has 
just been published. There at pages 130 to 133 the Commission sets 
forth graphically the effect of reduced appropriations on the quality of 
its work.! The Practitioners recognize that unless sufficient money is 
made available to the Commission, the quality of work will slip still 


ee 


1See: February Journal, pp. 463-69. 
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further because the Commission will be unable to attract a continuoy 
stream of devoted public servants to carry on in the traditions of the 
past. To meet this problem, the Practitioners are making the most 
strenuous possible representations before the Bureau of the Budget and 
the proper legislative Committees on behalf of the Commission. The 
Practitioners, although anxious to help the Commission, do not want 
to seize on any measure in desperation. This Bill would not aid the 
Commission in anywise since money collected thereunder would flow to 
the general Treasury. Therefore, it would be of no more use in meeting 
the Commission’s problems than the billions of dollars which have been 
collected by the Government in the form of transportation taxes in the 
past ten years. 

If Senate 2352 were to become law, the carriers would necessarily 
have to treat the tax as they did the transportation tax and add it to 
their charges as an operating expense. The net result would be that 
the shipping public would in the last analysis be paying for the tax 
imposed on the carriers by the Bill. 

The net effect would be that the Commission, which is already over. 
burdened, would have to find some way of administering an unworkable 
measure. Under the provisions of the Bill, the Commission would be 
required to find some manner of differentiating fairly and reasonably 
among tens of thousands of carriers. These carriers vary in their gross 
business from a few thousands to many millions yearly. If the Com- 
mission were to impose a yardstick of the gross business done yearly, it 
could easily encounter the anomalous situation where two carriers doing 
widely disparate gross business net commensurate figures. To state the 
problem is enough to show the insuperable difficulties which the Com- 
mission would encounter in trying to evaluate the yearly value of 4 
certificate, permit or license to the individual carriers. Such a task would 
be an intolerable burden for the Commission. 

In considering ‘‘ certificates, permits or licenses’? under Parts I to 
IV of the Interstate Commerce Act, it is important to distinguish among 
the various carriers. For the most part carriers by railway do not hold 
interstate certificates, permits or licenses since they existed prior to the 
institution of certification. Many of them hold certificates under See- 
tion I (18) authorizing abandonment or extensions of their lines. How- 
ever, Section I (18) was not enacted until the Transportation Act of 
1920. By that time the railroad plant had been long since substantially 
completed. From 1930 to 1946, 12.6 miles of track were abandoned for 
every mile constructed. 

Consequently the certificates held by most railroads bear little or 
no relationship to the total railroad right of way. 

The position of the motor carriers, water carriers and forwarders 
is in marked contrast to the railroads. Motor carriers were not regula 
until 1935 and water carriers and forwarders until the 1940s. Con 
gress chose to use the method of certification or permit to reach these 
three groups. In effect, it set ‘‘grandfather’’ dates and authorized com 
tinuing of operations as they were conducted up to or on that date. 
These ‘‘rights’’ were confirmed by so-called ‘‘grandfather’’ certificates 
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or permits or, in the case of brokers, licenses. In the case of motor car- 
riers 70,000 were classified as common or contract carriers. Thereafter 
arriers who sought extensions or changes or who wanted to be admitted 
to the industry were forced to apply for their respective permits, certi- 
feates or licenses prior to their entering the industry or to their extend- 
ing their routes within the industry. 

The dual object of certification is to protect the public by forcing 
aarriers to adhere to minimum standards of safety and insurance and 
to maintain rates which protect the public, by providing for some sta- 
bility. This results in the prevention of easy access into the industry 
and protects the public by preventing undue and destructive competition 
among carriers. 

The method of certification also prevents excess investment in 
arrier facilities which are not justified, but nonetheless provides a 
competitive whip for the maintenance of adequate service. 

Therefore, possession of a permit, certificate or license may mean 
ay one of the following to a carrier subject to the Commission’s juris- 
diction : 

(a) It may just confirm the so-called ‘‘grandfather operation.’’ 
In the case of a motor carrier subject to Part II this would confirm 
operations conducted in 1935; for a water carrier subject to Part III 
it would confirm operations conducted in 1940; and for a forwarder 
subject to Part IV it would confirm operations conducted in 1942. 

(b) It may give formal evidence that operating authority applied 
for since the grandfather date was consistent with the public interest or 
that public convenience and necessity required such operation. 

(c) If held by a railroad subject to Part I it shows only that the 
carrier at some time since 1920 asked for and obtained permission to 
abandon or to extend a portion of its line. 

Any attempt by the Commission to determine ‘‘a fair and reason- 
able’ license fee for a certificate or permit would necessarily be fore- 
doomed to failure. In addition to the problem posed above of how the 
Commission could distinguish among the certificate or permit holders in 
the same class, there is the more serious problem which arises because 
the certificates held by the railroads bear no relation to their operations. 
If the United States is to be reimbursed for the cost of administering 
the Interstate Commerce Act, surely it is essential that one of the major 
carriers be expected to bear its share of the load. Most of the certificates 
dbtained by the railroads under Section 1 (18) were issued in order 
to effect abandonment of trackage. Presumably these certificates expired 
When the trackage was removed and served only as a protection to the 
tarrier. They certainly could not serve as the basis of a license fee. 
There is another and even stronger reason why the bill unfairly 
distributes the burden of support among the carriers which comprise the 
transportation industry. This arises because in addition to the carriers 
Which possess certificates, permits or licenses, there are many other car- 
ners, both motor and water, which have been partially exempted from 
the regulatory features of the Interstate Commerce Act. Some operate 
in the so-called exempt areas. Others carry newspapers, agricultural 
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or other exempt commodities. Their number is legion and their economie 
impact significant. It would be manifestly unfair for Congress to call 
upon the Commission to impose taxes on the holders of certificates, per. 
mits and licenses when so many other carriers are exempt. 

The bill as drawn would so unfairly distribute the burden of sup. 
port among the carriers that it would be class legislation, for the fol- 
lowing reasons: 

(a) The burden would fall most heavily on the motor, water 
carriers and forwarders. The Commission could not assess equitable 
certificate fees against the Railway carriers since their certificates bear 
little or no relationship to their property. 

(b) It would be unfair to levy fees on the holders of certificates, 
permits and licenses when so many exempt carriers would not be touched 
by the bill. 

(ec) The unfair distribution would be completely inconsistent with 
the overriding declaration of national transportation policy which calls 
for the impartial regulation of all forms of transport. 

If Senate 2352 were enacted, Congress would be doing a gross in- 
justice to the Interstate Commerce Commission by saddling it with a 
statute which contains no standards or at most vague and ambiguous 
standards. The courts have been very careful in scrutinizing Congres- 
sional delegation to see that it does not extend beyond either the special 
enactment or the inferences which can be fairly implied therefrom. 

The Commission is well aware of the court’s position on these mat- 
ters. Perhaps its most definitive statement can be found in Smith 
Brothers Revocation of Certificate, 33 M. C. C. 465, where it said at 
Page 471: 


‘*The United States Supreme Court has frequently held that 
the Commission is an agency of limited powers and authority ; that 
while Congress may delegate to the Commission certain of its own 
powers and authority, the exercise of such delegation does not extend 
beyond expressed enactment or its fairly implied inferences; and 
that important powers should not be read into the act by implication 
but should be conferred in clear and unmistakable terms. Thompson 
v. United States, 246 U. S. 547; United States v. Pennsylvania R. 
Co., 242 U. S. 208; and Interstate Commerce Commission v. Cin- 
cinnati N. O. & T. P. R. Co., 167 U. S. 479.’’ (Italies added). 


The Commission should be justifiably loath to exercise tax power 
vested in it by Congress, particularly when this power was conveyed in 
such vague and ambiguous terms. k 

Senate 2352 misconceives the basic relationship of the Commission 
and the carriers certificated under the Interstate Commerce Act. The 
Commission must act at all time in its role as the sovereign regulatory 
power of the Government in the public interest. It is not providing 
services for the holders of certificates, permits or licenses. If such cer- 
tificates or permits have value to the holder the value lies in the fact 
that a carrier or forwarder is accorded some degree of freedom from 
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competition. However, it must be always considered that the price 
paid for freedom from competition is submission to the regulatory and 
visatorial powers of the Commission acting to protect the public interest. 

The argument may be presented that license fees have been levied 
by State public service commissions. The quick answer to this argument 
is that in those States where the public service commission has levied a 
fee, the relationship of the Commission to the carriers is quite different 
from that of the Interstate Commerce Commission with the carriers 
subject to Parts I to IV of the Interstate Commerce Act. In some States 
the regulatory body is not concerned at all with motor or water carriers. 
In most States the regulatory body levies fees on public utilities such 
as electric and gas companies which are not regulated at all by the Inter- 
state Commerce Commission. Their problems are quite different from 
the problems of the carriers subject to Parts I to IV of the Interstate 
Commerce Act. 

A few years ago, Congress decided that the meat packing industry 
ought to pay the costs of meat inspection which had been conducted 
for many years at the plants of the packers. Congress imposed fees or 
taxes similar to those proposed in this Bill so that the packers would 
pay for the cost of regulation. The Department of Agriculture was 
empowered to levy the fees. Fortunately an aroused public saw the 
dangers in such a system since the whole meat inspection service which 
has been traditionally impervious to pressure would have been dependent 
upon the industry it was regulating for its funds. Congress wisely 
repealed the legislation within a matter of months. 

If Congress believes that it is necessary to raise more money either 
directly from the transportation industry or from the general public 
through the industry there is an orderly traditional process provided 
therefor. The bill, in whatever form it takes, should be considered as a 
revenue measure by the House Ways and Means Committee in conjunc- 
tion with all other revenue measures. 

For the reasons stated hereinabove, the Association of Interstate 
Commerce Commission Practitioners urges most strongly that your Com- 
mittee report unfavorably Senate Bill 2352. 





After presenting his prepared statement to the Committee Mr. 
Mahoney said he desired to comment on the principal points involved. 
The questions and answers taken from the record of the proceedings 
are set forth below: 


ANALYSIS OF MR. MAHONEY’S TESTIMONY AS DEVELOPED BY 
QUESTIONS AND ANSWERS 


Mr. Mahoney: Mr. Scott, who preceded me, touched briefly on 2352. 
I do not think I need to develop the bill itself for you more than that. 
Since my appearance is in a representative capacity, I am going to try 
to touch on all of the grounds of opposition which appear in my state- 


_—_—_—. 


See: Cong. Rec., Monday, March 10, 1952, pp. 1495-96. 
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ment on Pages 2 and 3, and which have been considered by the Associ- 
ation or at least submitted to them in principle. 

The opposition to the bill really breaks down into four different 
parts. Incidentally, I hope that you gentlemen will interrupt with 
questions either at the end of any one of the parts, or as the subjects 
arise, rather than deferring them. I would prefer to do that, and I am 
sure it will make for better continuity. 

First as to the Association, there are over 3,400 members of it who, 
like myself, represent the interests of shippers and carriers before the 
Commission. The membership has been constantly concerned with the 
maintenance of the Commission’s independence and integrity, and par. 
ticularly with its maintenance as an impartial agency governing the 
various segments of the transportation industry. 

One of the prime aims of the Association is to help promote the 
proper administration of the Interstate Commerce Act. As members 
of the Commission’s Bar, the practitioners consider that they have a 
responsibility to try to catch any weaknesses in pending legislation be- 
fore the legislation is acted upon. 

It is certainly considerably better to do that than to wait and 
challenge it later on after it becomes legislation by testing its constitu- 
tionality in the courts. S. 2352, when it was introduced on January 10, 
this year, was referred to the Association’s Committee on Fees. 

On January 17, the Association’s Committee on Fees, which con- 
sists of 10 transportation lawyers from all parts of the country, con- 
sidered the bill at some length and voted unanimously to recommend 
that the Association oppose it. 

On February 18 a special meeting of the practitioners was called 
here in Washington. That was coincident with the hearing in Ex 
Parte 175, the general rate increase which brought a great many prac- 
titioners to Washington. At that time, which was two weeks ago today, 
the bill was discussed by the special meeting. The practitioners voted 
to accept the Committee’s recommendation and to oppose the bill in its 
entirety. 

In addition to that, the practitioners’ office here in Washington 
received a great many letters in opposition both from the chapters 
scattered throughout the country and also from individual practi- 
tioners. 

Senator Bricker: You would likewise oppose the provisions I re- 
ferred to a moment ago in the Appropriation Act? ; 

Mr. Mahoney: That is a little different, Senator Bricker. This is 
Public Law 137, which was enacted in the last Congress and provides 
that a license, certificate, permit, registration or other thing of value, 
furnished or issued by a federal agency to any person, be put on a self- 
sustaining basis. 

I think as my argument develops, Senator, that you will see that 
our reasons for opposition to this bill are first, because it is a tax. 
We would not consider on this question of fees and charges that it was 
the imposition of a tax. I think there is a fairly substantial difference 
between Title 5, Public Law 137, and this bill. 
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The first difference and probably the most important difference is 
that we believe that in Title 5 what Congress meant—and there is very 
little legislative history in Title 5—what Title 5 meant to do was to 
impose fees, probably nominal fees, for setting in motion the adminis- 
trative processes. 

We have been working actively with the Interstate Commerce Com- 
mission, because immediately after Title 5 was enacted the Commission 
set up a working committee to assess the possibilities of collecting fees 
of one sort or another. They have a very able group of men there, repre- 
sentatives of most of the bureaus, who have gathered. Our same com- 
mittee, for whom I am appearing, has been working with them. 

We have not recommended to the Association as yet that they 
approve or disapprove the question of fees. We have quite a sub- 
stantial representation of opinion from various parts of the country. 
For instance, the Chicago chapter of the Association about three months 
ago went on record as opposing anything but nominal fees and charges. 

Their ground was that you expect when you go to court, for exam- 
ple, to pay a docket fee. They did not. oppose the imposition of charges 
for mimeographing or for providing photostatic copies, or anything of 
that sort. I do not believe—and I may be ahead of them now because 
the Association is not on formal record and I certainly do not want to 
commit it—I do not believe that there would be an objection to the 
imposition of nominal charges for such things as applications, for cer- 
tificates of convenience and necessity, where applications for abandon- 
ment, or in the issuance of securities, for instance, the Commission is 
authorized to consider and to approve any changes, consolidations, 
mergers, or things of the sort. 

I do not think there would be opposition to that. 

Senator Bricker: You say there is very little legislative history back 
of this. My feeling is that that was exactly the intention of the Congress 
in approving that section of the appropriation bill. When you say 
“nominal charge,’’ do you mean one related to the actual cost of the 
physical work of putting out the order, or something of that kind? 
Something related to court costs? 

Mr. Mahoney: That is correct. 

Senator Bricker: Are you familiar with the SEC interpretation? 

Mr. Mahoney: I am very familiar with it. I am watching it with 
great interest and our committee is watching it. 

Senator Bricker: You think that goes beyond the definite interests? 

Mr. Mahoney: I do. I think when the SEC, within the next few 
weeks, gets this ever-mounting group of complaints, that it will proba- 
bly schedule public hearings. At least I have been told it is likely to 
do that, in the form of a rule-making proceeding. We of the Associa- 
tion of Practitioners are hopeful that when, as and if the Interstate 
Commerce Commission promulgates its schedule of fees, that it will do 
it in the form of a rule-making proceeding so that the practitioners 
throughout the country will have a chance to comment on it and to 
shape or to feel that they have a hand in shaping this rule making. 

__ But again I just want to say that we consider that there is quite a 
difference between Title 5 and S. 2352, because Title 5 envisages reim- 
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bursement for services performed. For instance, if some trucker in 
Cleveland operating between Cleveland and Cincinnati wants to go to 
Louisville, across the river, he files an application with the Commission, 
and sets in motion this administrative process. An examiner goes out 
to Cleveland, Cincinnati or the place nearby. 

The protestants appear and protest. I am sure that the practi- 
tioners would probably not object to the payment of a fee comparable 
to a court fee of $10, $15, or $20. I do not know the exact amount be- 
cause that has not been determined. I am not so sure that they would 
not object to payment of a fee of a hundred or a couple of hundred dol- 
lars which might go to cover the cost of the service. 

That is the scope which has not been definitely settled as far as 
the practitioners are concerned. I do not want to commit them because 
I have no authority to commit them. 

Senator Bricker: In the SEC interpretation of their authority un- 
der the appropriation provision, if that is correct, there is very little 
difference between that and the bill as proposed here? 

Mr. Mahoney: You are correct. I think personally that the SEC 
in its proposal has gone farther than the legislation embodied in Pub- 
lic Law 137. I have its proposals with me. It seems to me that there 
is nothing in Public Law 137 which envisages a yearly tax on certifi- 
cates, permits, or franchises. 

All Public Law 137 says is: ‘‘ Any work, service, report, document, 
benefit, privilege, et cetera, performed, furnished or conveyed by federal 
agency.’’ 

Don’t you think, really, to put the question to you, sir, that what is 
envisaged there is if the Commission performs a service such as giving 
a carrier, we will say, an increase in its operating authority, and allows 
it to expand its position within the industry, and it costs the Commis. 
sion money to evaluate that, that possibly the carrier should pay some 
thing for having started the Commission process on its way, so to 
speak ? 

Senator Bricker: That is my thinking about it, but the interpreta- 
tion by the SEC and the anticipated planned program of the SEC, of 
licensing, I think is going clear beyond it. That is the most powerful 
authority that a department can have, the authority to license, be 
cause they can revoke that and then you are in violation of the law. _ 

Mr. Mahoney: Precisely. I do not know whether I should antici- 
pate my argument later on. 

Senator Bricker: I do not want you to do that. I do not want to 
break in. 

Mr. Mahoney: I am glad to have your questions. I thought as I 
went along I would tackle the questions that both you and Senator 
Capehart raised with Mr. Scott previously. I thought I would take 
those as they came up. : 

The eight reasons that the practitioners are opposed to this bill 
are detailed at the bottom of Page 2 and the top of Page 3. First, we 
believe it is purely a revenue measure. Let us face it, call it what it 18: 
it is a tax. 
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The second point is that the bill would empower the Commission to 
impose a tax for the direct or indirect support of itself and Congress 
would be turning over part of its taxing power to the Commission. 

The third reason is that the bill would weaken the traditional inde- 

ndence of the Commission as we see it. Furthermore, the bill would 
not help the Commission to meet its pressing need for sufficient opera- 
ting funds. 


Then in the next group of reasons these constitute criticism of the 
wording, perhaps, we feel that the bill would impose an intolerable 
burden on an already overworked Commission by giving it the job of 
trying to determine the ‘‘fair and reasonable’’ standard or fee for a 
certificate. 


We feel that that is really Reason 6, that it does not contain any 
workable standards for the Commission’s guidance in administering it, 
and that the bill would unfairly distribute the burden of support among 
the carriers, subject to the Act, and would be class legislation. 

Sewator Capehart: In other words, you mean that the Commission 
would have to decide what each carrier would have to pay? 

Mr. Mahoney: That is envisaged under the Act, Senator Capehart. 

Senator Capehart: You think one might be a $100, one a $1,000, 
one $2,000? 

Mr. Mahoney: Yes, sir. As a matter of fact, you can set up an 
arithmetical scale but query as to whether or not you can set up any 
arithmetical scale if the standard that you use is certificate, permit, or 
license. 

Senator Capehart: You have no objection to a fee where the Com- 
mission might do some specific thing that would be common only to a 
specific carrier? 

Mr. Mahoney: I know how I feel about it myself. If I put on my 
cap as a lawyer appearing before the Commission I do not see that 
there is any objection, as an individual, to something comparable to a 
docket fee. I would go further and say it is perfectly proper for the 
Commission to charge an appearance fee for several reasons. 

_ One, I believe if people are going to get into these hearings involv- 
ing, we will say, certificates or permits, that it is comparable to a poker 
game. You ought to be made to chip in, and that there is— 

Senator Bricker: To ante up. 

Mr. Mahoney: Yes, sir. There is an awful lot of business going 
on where people stand on the side lines, ask questions and develop this 
tremendous massive record, even though they do not have anything 
more than an ancillary interest in the proceeding. 

It costs the applicant a lot of money, it costs the genuine protestants 
a lot of money, and it takes an awful lot of time to get one of these 
things through the Commission. 

To get to your question first, I will take it out of order, Senator 
Capehart. I think it calls for a little bit of history or explanation as to 
what certificates really are. I do not need to fill you people in to know 
that at the time the Act was passed back in 1887 the railroads were, 
80 to speak, eating pretty high on the hog. The railroads on the one 
hand and the big shippers on the other were working together. 
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The little shippers were having a desperate problem because of 
discrimination, because of unjust prejudice and undue discrimination. 
The result was that you had this spontaneous upsurge, particularly out 
in the Middle West in the form of the Granger movement. That took 
this rather inchoate form of protest against the great vested interests. 
Finally in 1887 we got the Interstate Commerce Act. 

The courts pulled the teeth from the Act for the first 13 years of 
its administration. Then we got the Elkins Act and got some strength 
into it. It was not until 1920 that this idea of certification came into 
the Act. That came in in Section 1, paragraph 18. 

By that time the railroad plant was pretty substantially completed. 
In fact, in 1887, when the Act was passed, you had the threads of your 
railroads across the country. From 1887 to 1920 you filled in those 
threads, so to speak. 

From 1920 until now there has been—up until 1936 at least—12.6 
railway miles abandoned for every mile that was built. In 1920 for the 
first time the idea of certification was brought into the Interstate Con- 
merce Act and it is, as you suggested, Senator Capehart, a very, very 
serious power and it gives the Commission great power. 

Commissioner Eastman pointed out when he was coordinator, that, 
had that power been given to the Commission years before, it probably 
would have prevented a lot of the excess building of railroads that went 
on in the early 1900s. The kind of thing, for instance, where the New 
York Central goes up the East side of the Hudson River and the West 
shore on the West side I am told that the West Shore Railroad was 
built primarily, if not essentially, just to make the New York Central 
buy it out. It was also true for instance, with the little railroad that 
ran parallel to the New Haven between Port Chester and New York City, 
called the New York, Westchester and Boston. It ran within just a 
hundred yards of the New Haven all the way down the line. 

That was built primarily to scare the New Haven into buying it. 
Mr. Mellon in 1912, when the New Haven was grabbing everything in 
sight in lower Connecticut and New England did buy it. They guaran- 
teed the bonds as I remember it. The New Haven paid through the 
nose for years and years thereafter. 

Senator Bricker: As a part of the deal they started the construc- 
tion of the roadbed of the road which is now the Pennsylvania Turn- 
pike. 

Mr. Mahoney: I missed your question. 

Senator Bricker: That involved the— 

Mr. Mahoney: You mean at that same time? 

Senator Bricker: As part of the consideration, that was part of the 
pressure put on, the contemplated building of the road. I do not remem- 
ber the full story. ; 

Mr. Mahoney: From 1920 to 1935 you had this situation where rail- 
roads, with thousands and thousands of miles of trackage, were applying 
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for abandonments and in each instance they had to get a certificate of 
convenience and necessity. 

Then they were applying also for many extensions. But the exten- 
sions were dwarfed by the abandonments. The result is that as of today 
arailroad, we will say the Pennsylvania Railroad in Ohio, or the Denver- 
Rio Grande, in Colorado, taking them anywhere in the country—I do 
not know the exact figures—but I am quite certain that the amount of 
property for which either railroad holds certificates of convenience and 
necessity is just minuscule compared to their actual right of way. 

You see the only property that they have had to get certificates 
for has been for additions that have been built since 1920. All the 
properties built prior to that time, were covered by state franchises. 
They did not have to get any certificates prior to 1920, and the only 
certificates they have had to get after 1920 have been on additions or on 
abandonments. 

I think you Senators can see as well as I that it would be rather 
futile to ask the railroads to pay an annual fee on a certificate that they 
are holding for an abandonment. That is pushing it a little far. All 
that that does is really give them protection against the state authorities 
in order to abandon it. 

Contrast that, though, with the situation in the motor carrier and 
the water carrier industry which is quite different. The motor carrier 
industry was brought under regulation in 1935, the water carriers 
in 1940, and the forwarders in 1942. 

Congress chose in all three instances to do it via this certification 
method. I am quite sure the legislative history shows it was done for 
two or three reasons. One, because it gave a method of finding these 
carriers. After all, there were about 70,000 of them scattered around 
throughout the country. Most of them were very small. 

In fact the motor carrier industry was characterized by the fact 
that most of the people had two or three trucks, and most of them were 
not very amenable to regulation at all in the early days. The Commis- 
sion had real trouble with them. But they used this certificate method 
to control entrance into and withdrawal from the industry and to protect 
the industry against excess investment and wasteful competition. 

One trouble was, of course, in the motor carrier field, that they 
brought many thousand motor carriers under the certificates but they 
also exempted a great many. In fact they exempted many more than 
were actually brought in. That was done perhaps because they could 
not have gotten the legislation had they done it otherwise. 

Then perhaps it was done because of special groups. They ex- 
empted agricultural trucks, they exempted newspaper groups. Then 
they exempted transportation within big metropolitan cities, communi- 
ties like the New York-New Jersey area, for instance. 

We have, for instance, a big carrier operating two or three hundred 
trucks in New York. Most of its operations are within the exempt zone, 
80 called. They do have Interstate Commerce rights, too. Those carriers, 
of course, place a burden upon the Commission as far as administration 





608 I. C. C. PRACTITIONERS’ JOURNAL 





because they are responsible to the Commission for safety. Yet if they 
operate only within the exempt zone they are not certificated. Therefore 
this legislation, 8. 2352, would not reach them at all, any more than it 
would reach the private carriers or any of the other exempt carriers. 

The same thing is true as to Part 3, covering the water carriers. At 
the moment you have about 350 certificates outstanding under Part 3 of 
the water carriers operating in interstate commerce. Of those carriers | 
believe maybe 250 or 260 have active certificates. The others I am not 
so sure about. But in any event, in Part 3 you have generally a large 
area of exemption. 

You have commodities, bulk commodities on count or weight, and 
then you have the contract carriers. I am not here at all this morning 
to argue the merits of the exemptions or anything like that. I am saying 
that those are facts of life which you gentlemen have to consider and 
have to accept when you are trying to make some sense out of this 
particular proposed bill. 

The result is, as I see it, in looking at a certificate, permit or fran- 
chise, as this bill talks of it, that you have to consider that the content 
of that certificate could be any one of three or more things. It might 
just be confirmation of a so-called grandfather certificate which was 
issued to a motor carrier, water carrier or forwarder, to confirm what 
the carrier had been doing up to the so-called grandfather date. It might 
be a confirmation of the fact that an extension application that they 
had applied for since the time they came under regulation, was con- 
sistent with the public interest or qualified them under one of the other 
statutes. In the case of a railroad, all that it would mean is that if 
they hold a certificate, that they have just been allowed to abandon or 
that they have been allowed to make some short or relatively unimportant 
extension. 

So that as we see it, there isn’t any way that you can equate these 
things. You are talking about apples and oranges. You haven’t any 
homogeneity in these certificates or permits. So the question comes up, 
how is the Commission going to be able to distinguish among these 
classes in the face of the different content and of the exemptions? Cer- 
tainly any fair-minded group would say that the railroads ought to carry 
at least their own share of the load. 

After all, transportationwise they still carry the bulk of the freight. 
How are you going to allocate—assuming that this legislation did pass, 
how would the Commission allocate any yearly payment that was com- 
mensurate with the responsibility of the railroads in the whole trans- 
portation framework if all they have were a few loose ends in vestigial 
certificates, so to speak, as against the great bulk of their lines on which 
their real business is done. 

The next point is that those carriers that are exempt are still the 
responsibility of the Commission. They are responsible for the safety 
regulation, for the expenditure of the Commission’s public funds ™ 
reaching them for safety regulation, even though they do not have cert 
ficates. 
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How are you going to deal fairly with them? Then how about this 
next question, how are you going to deal fairly under this legislation 
in going from carrier to carrier? Take two carriers, a little one and a 
big one. Take the Norwalk Truck Lines in the Middle West, operating 
in Indiana, Ohio and Illinois, and so forth. 

I do not know their gross per year, but I think it is about four or 
five million dollars. It is one of the big ones. How would the Commis- 
sion, faced with this particular bill and this standard, if there is a 
standard, equate the value of Norwalk’s certificate with one such as— 
a little client of mine—twentieth Century, with three trucks running in 
Westchester, New York. 

If you are going to use gross business as a yardstick, it might 
well turn out that Norwalk was doing $5,000,000 and the 20th Century 
carriers, so called, might be doing $100,000 a year. Yet 20th Century, 
because it is in a particularly lucrative trade, might be netting $20,000 
and Norwalk might be netting $20,000. 

Are you going to assess Norwalk 50 times as much? Would the 
Commission do it on the basis of gross revenue, when actually each of 
these carriers might in any one year net the same? 

I am just throwing out suggestions as to the difficulties of working 
out some kind of a standard. As a result of these difficulties which we 
suggest, the practitioners believe that this legislation would be class 
legislation because, first, the fact that the burden would fall too heavily 
on other carriers than the railroads; second, that the exempt groups, 
which are large, would be untouched by it; third, and most important, 
that the burden is thrown down unfairly, would be inconsistent with 
the basic and underlying national transportation policy as embodied in 
the very beginning of the Transportation Act. This stresses the fact 
that the Commission has to deal impartially with all forms of trans- 
portation. 

Senator Bricker: Yet with all those objections and difficulties—and 
they are very real, and everybody recognizes them—you would have no 
objection to a charge or a fee related to the cost of the service rendered 
to anybody appearing before or securing the services of the Interstate 
Commerce Commission ? 

Mr. Mahoney: Senator Bricker, you are talking about something 
quite different from this bill. You realize that. 

Senator Bricker: Not entirely different. The effort here is to see 
that the operation of the Interstate Commerce Commission, as I think 
was true in the appropriation bill also, was carried by those who were 
receiving the services, the particular ones that apply for some schedule, 
modification of rates, or for any other service that is rendered by the 
Interstate Commerce Commission, and the license, so-called, was a 
medium by which that could be arrived at. 

_ Mr. Mahoney: Does not that approach misconceive the basic rela- 
tionship of the Commission and the carriers that are certified under the 
Act, or the carriers that come under the Act? 

Senator Bricker: If you relate the term ‘‘certificate’’ in this bill in 
the limited application of the word to those who have received certificates 
in the motor transportation field, and in a limited way by the rails and 
water transportation, yes. 
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But I do not think that it has that limited meaning or was intended 
as such. 

Mr. Mahoney: After all, if as appears in Section 18 of the bill, cer. 
tificates, permits and licenses are really words of art as far as the Inter. 
state Commerce Act is concerned, they have a definitely defined content, 
Suppose this got into the bill. It would be awfully hard it seems to me, 
Senator Bricker, if I were arguing in advocacy, to uphold the position 
that you just upheld. 

I would have to say and bow to someone who stated that certificate, 
permit or license, if it gets into Section 18, means the same thing a 
certificate, permit, or license as it is defined in the Act. These things 
have been specifically defined. These have a legislative history behind 
them. 

I do not think that you can expand it as you suggest, not at this 
point. You can do it if you want to say, ‘‘We mean by certificate, per- 
mit or license’’ and then specify what you do mean for that purpose. 

In Section 5 I think the Congress has said previously, ‘‘In Section 5 
when we say control, we mean not only positive control but we mean 
negative control as well.’’ If you want to approach it that way, I will 
not agree with you, but you could do it. 

Senator Bricker: If that is the purpose it could be clarified so as to 
effectuate what is desired. 

Mr. Mahoney: It could be. I do not see that it is called for under 
those circumstances because you have got on the books Public Law 137. 

Senator Bricker: It brings it in line with that. 

The Chairman: You yourself have said there is very little legisla- 
tive history back of Title 5 in the appropriation bill. 

Mr. Mahoney: I agree with you. 

The Chairman: The appropriation committee is not a legislative 
committee. It is the responsibility of this committee to offer legislation. 

Mr. Mahoney: Aren’t we putting the cart before the horse, Senator! 

The Chairman: We are in a way, except that this committee, it 
seems to me, ought to legislate on this subject and perhaps clarify to 
the greatest extent possible the permission and the direction that is con- 
tained in Title 5. I think Title 5, while it will stand on its own, perhaps, 
is a little indefinite. 

I do not blame you who pays the tax for preferring Title 5 to 
Senate Bill S. 2352 or any other piece of legislation that might be drawn, 
because after all Title 5 is not entirely a correction, it is not positive 
law. It does need the backing up of such legislation as we have here. 
It gives the ICC the authority to do what we are attempting to do ina 
more definite way by legislation. 

If your testimony is valid, and I believe that it is, with respect to 
certificates, that language can easily be changed, it can be modified, it 
ean be explained and limited so that the objection which you have 
offered here will not hold. 

Mr. Mahoney: I am not through objecting, of course, Senator. I 
do not want to anticipate. 
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The Chairman: I know that. I am talking about the objections 
that you have made to this point. You have labored long and long 
against certificates. Maybe the points that you make are well taken. 
But they can be corrected. I think that you and the Commission and 
the public generally ought to be glad to have this legislative committee 
darify Title 5 

Mr. Mahoney: I am in a peculiarly enviable position here because 
Iam not here, as you might think, as the advocate of any one of the 
segments of the transportation industry. It is a fine position to be in. 
Instead of representing a motor carrier, a railroad or shipper, I represent, 
this morning at least, before you, this group of practitioners that en- 
compasses both the shipper on the one hand and the carriers on the other. 

I worked for the New York Central between college and law school 
and then ran a trucking company in New England. Fellows in both of 
those organizations were members of the practitioners, and so were the 
people that we work for. I think for once that we can be looking down 
om this thing from an Ivory tower to the degree that generally you 
cannot. 

Most of the other people appearing before you appear, and prop- 
ely, to represent special segments of the industry. Those who preceded 
me had a special interest. That is not true in this instance. That is 
just directed to the statement that you made that ‘‘your people’’ are 
opposed to it. 

We are not opposed to certificates as such or anything like it. We 
are not opposed to using certificates necessarily as a yardstick. What 
we do say is this: that apparently one of the purposes of this bill, or at 
least the justification of it, was that it might give the Commission some 
more money and something to work with. 

We say that on two grounds that that is bad. In the first place— 

The Chairman: You say that that is bad? 

Mr. Mahoney: To give them more money? Not at all. We say we 
do not want to clutch at a straw. On the contrary we are very much 
in favor of giving the Commission more money. The practitioners 
have made the strongest possible representations both to the Bureau of 
the Budget on the one hand and to the proper legislative committees 
to make it possible or at least to throw our weight into getting money 
for the Commission commensurate with the responsibility that has been 
placed on them. 

Actually, I referred, at Pages 5 and 6 of my statement—Pages 7 
and 8. I refer you to Pages 130 and 133 of the Commission’s annual 
report for 1951. You have probably seen it already. Therein they set 
out very graphically the reasons why they have not been able to do the 
job that they could or should because of the lack of appropriations. 

Far be it from us to say that if money were to be made available 
to the Commission from this bill, or otherwise, that it would not be a 
good bill. But the fact is that this money is not going to the Commis- 
Sion, Senator Johnson. It is being covered into the general treasury. 
The Chairman: That is where it should go, too. We think that the 


Commission might have more generous treatment by the Bureau of the 





612 I. C. C. PRACTITIONERS’ JOURNAL 





Budget if it earned money. We think that the Bureau of the Budget 
might give them more money, and they do need more money. But 
that is an entirely different question. 

Mr. Mahoney: We agree with you that they need more money. We 
say that there is not any sense in trying to get money for them in an 
indirect way if presenting legislation of this sort, which does not have 
standards that can guide it and in essence is class legislation, would he 
the result of it. 

In other words, the practitioners do not want to, as I said before, 
to seize at a straw. They want to give the Commission more money 
and they do not want to be a road block in the way of the Commission 
getting more money, but they do not want to grab just this bill particv- 
larly when they find the flaws in it that there are. 

Your suggested analysis has not proven it, but you have suggested 
there could be flaws in it. 

The Chairman: You in your enviable position, which you have 
described, would be very helpful to this committee if you would sug- 
gest some language that might clarify the matter, that might make the 
imposition of the tax—because after all, anything that raises money is 
a tax—make it more equitable and keep it within the limits which 
should cireumscribe it. 

As I understand your testimony outside of the specific points that 
you have raised, it is that you have a difference in degree. That is, you 
would not object to a tax of one dollar, but you would object very 
strenuously to a tax of $500. Your testimony has not indicated that 
you have so much difference with the principle as you have with the 
amounts that might be involved. 

May I suggest that S. 2352 might very well place some limits on 
the tax that might be imposed, and also require hearings by the ICC, 
a point which you have stressed and emphasized. In other words, this 
legislation, Title 5, I repeat again, has become a public law without 
developing a legislative background and without being sponsored by 4 
legislative committee of the Congress. 

Mr. Mahoney: Senator, I think I failed in my job if I suggested to 
you that the practitioners had any area of disagreement about the 
amount. That is not true at all. We are wholeheartedly in opposition 
to S. 2352 which would levy a tax on certificates, permits and fran- 
chises. 

I tried to distinguish, sir, between S. 2352 levying an annual tar 
and Public Law 137 which does not talk in those terms at all, but talks 
in terms of reimbursing the Commission an amount—and that is 
dispute—for services rendered. ; 

I think that the important point that I have to emphasize again 1s 
that as far as these certificates, permits or franchises go, for the most 
part the job has already been done. They have come into existence, 
the certificates are in existence and the Commission’s relationship with 
the carrier’s, Parts 1 to 4, when the Commission is acting it is acting 
essentially in the public interest and pursuant to the national trans- 
portation policy. It is not providing services for the holders of the 
certificates. 
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If these certificates have any value to the holder, the value is in 
the fact that perhaps the holder has some degree of insulation from 
competition. But the reason for that insulation from competition is 
because in a sense it is the price that is paid for freedom from the visa- 
torial powers of the Commission. 

There is a swap there. There is one other point that I think in 
going over to answer Senator Capehart’s question I overlooked and I 
ought to come back to it. That is the question about the position of 
the Commission in its quasi-judicial role. That is one that ought to be 
stressed. 

After all, the people who are appearing before the Commission are 
not only the railroads, motor carriers, water carriers and forwarders. 
You also have the people who have traditionally come to the Commission 
for redress, the shippers. I think that as far as the Commission’s 
judicial role, that the Supreme Court expressed it in the Rock Island 
ease better than anybody else, where they said the Commission’s judi- 
cial functions ‘‘are to be exercised in the coldest neutrality.’’ 

If the motor carriers, water carriers, and railroads, if it were pos- 
sible to work out some equitable method of allocating these fees for 
certificates,—we submit that it is not, under this bill—if it were, then 
the question comes up, how do the people feel, the motor carriers and 
the others, who are paying for the upkeep of the Commission ? 

In a sense that is what they would be doing. In the first place 
anyone who pays for, we will say a dinner check and picks up the check, 
feels that the other person is under some kind of an obligation, subtle 
or otherwise. 

The other point is that the shippers, even now, the shippers who 
are disgruntled from time to time, say that the Commission is very rail- 
road minded, or it leans this way or that way. Consider the position 
that you put the Commission under if you let the motor carriers, water 
carriers and railroad, the carrier interests, pay for the support of the 
Commission and then the shipper comes in who is disgruntled and says, 
“Naturally they could not do an adequate job. They are being financed 
by the industry.”’ 

After all, we have to keep in mind that the Commission’s regula- 
tion of the carriers is— 

Senator Bricker: There is a difference between voluntary and in- 
voluntary financing. They are not financing because they want to, 
they are financing because they have to under the law. That does not 
prejudice anybody under the law any more than the State Commission 
which each year determine a certain amount of money, and an amount 
is assessed against the public utilities. 

Mr. Mahoney: Some of them. 

_ _ Senator Bricker: There is nobody prejudiced in a case of that kind 
in favor of the public utilities. 

Mr. Mahoney: Some of the states do that. There are 16—I count 
16 in the Federal Power Commission document, where 100 percent of 
the State regulation is carried out of general tax funds, and then I 
think it is extremely difficult to make any comparison between the state 
utility commissions and the ICC for several reasons. 
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One, the state utilities commissions, you have power, telephone and 
others brought within their framework. 

Senator Bricker: The argument that you were just making is that 
somebody might say they were prejudiced— 

Mr. Mahoney: The shipper might say that. 

Senator Bricker: Because the cost is carried by the carriers, that 
does not hold water as far as I am concerned. Likewise, it would be 
applicable to the state commissions applicable to the financial arrange- 
ment that you mentioned. 

Mr. Mahoney: Maybe they are subject to such attack. 

Senator Bricker: If they were voluntarily doing it there might be 
some reason for prejudice. But what they are doing is a matter of law. 
There is no valid reason for any such claim and I think it is carried 
to an absurd conclusion to contend that it would be. 

I have operated in some of those fields in years gone by. I know 
very well that there is no prejudice running either against or for the 
utilities as a result of complying with the law, and that is what it 
means. 

The Chairman: How much longer do you have? Your office said 
that you would take only 30 minutes and you have had an hour and 15 
minutes now. 

Mr. Mahoney: Is that possible? 

The Chairman: It is more than possible. 

Senator Bricker: It is a fait accompli. 

Mr. Mahoney: I will close by saying that for the reasons that have 
been stated, both in my statement and also in the reasons that have been 
developed in our argument, that the practitioners urge most strongly 
that your committee report unfavorably Senate Bill 2352. 

We should like to take under advisement, or I should like to take 
back the question that you threw out, Senator Johnson, about— 

The Chairman: I hope that you will. And I hope that you will 
come up with something that will be very constructive and of assistance 
to us. The committee felt obligated to go into this matter for the very 
reasons which you have mentioned, because it has no legislative his- 
tory, or very little. 

We feel that our committee, rather than the Appropriation Com- 
mittee, is the proper committee to develop legislative background in 4 
matter that is as important as this matter. 

Mr. Mahoney: Even though in the final analysis, if money is to be 
raised either directly from the industry or from the general public, the 
traditional and the orderly process would be to have it put in as a reve- 
nue measure and considered by House Ways and Means. 

Isn’t that correct, sir? 

The Chairman: There are some decisions on that point, and licenses 
and fees are not required, according to the legislative counsel and other 
legal authority that we have—they are not required to be handled by 
the Ways and Means Committee before they are handled by the Senate. 
They are not generally regarded as revenue legislation. 

There is a distinction, there has been a distinction made between 
the two methods of taxing. There is no question but what this 1s 
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taxing. The lawyers are able to draw a fine line of distinction between 
the two methods. We would be very pleased to receive some legislative 
suggestions on this point at your convenience. 

Mr. Mahoney: I think, Senator Johnson, that they will develop in 
the course of the Committee’s work with Public Law 137 and in working 
with the Interstate Commerce Commission’s working committee. I sus- 
pect that that is where they will develop. I want to beg your indulgence. 
Iam sorry I took longer than anticipated. 

The Chairman: Your testimony is helpful. This is an important 
bill and we recognize it is controversial. It is a very difficult matter 
to legislate on. We are very pleased to have had what you said. 





Rail Transportation 
By A. Rea Wriuiams, Editor 


FINANCE MATTERS 


Boston & Maine R. R. Securities Modification 


A statutory three-judge court, sitting as the District Court of the 
United States for the District of Columbia, has upheld an order of the 
I. C. C. permitting the Boston & Maine Railroad to put into effect a 
plan of security modification which would reduce the number of classes 
of its stock, authorize the issuance of new stock and cancel dividend 
arrearages on certain classes of stock. 

The court upheld the constitutionality of the Mahaffie Act, pursuant 
to which the order was issued. 





Pooling—C. R. I. & P. R. R. and F. W. & D. Ry. 


Division 3 of the I. C. C. has approved pooling of service, traffic 
and earnings by the Chicago, Rock Island and Pacific Railroad Company 
and the Fort Worth & Denver Railway Company on certain lines in 


Texas. 





Great Northern Ry. Stock 


Division 4 of the I. C. C. has authorized the Great Northern Railway 
Company to issue and sell 150,000 shares of preferred stock without par 
value to officers and key employees, pursuant to a Restricted Stock 
Option Plan, such shares consisting either of additional stock, or stock 
heretofore issued, reacquired and held in applicant’s treasury or both. 
The stock is to be sold at 100 percent of the market value at the time 
the option is granted. 





FORMAL MATTERS 


Consolidated Freight Classification 


The railroads have filed with the I. C. C. their Uniform Freight 
Classification No. 1, in accordance with the Commission’s decision 1 
Docket 28310—Consolidated Freight Classification. The document con- 
tains 487 pages and cover. It is designated as I. C. C. No. A-1. It was 
received by the Commission on January 25, 1952, and is to become 
effective May 30, 1952. 
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Transportation of Explosives 


Division 3 of the I. C. C. has issued an order, dated February 8, 
1952, further amending existing regulations governing the transportation 
of explosives and other dangerous articles. 





lowa Intrastate Rates 


The I. C. C. has ordered that Iowa intrastate railroad freight rates 
be raised to the level of the interstate rates except on sugar beets. No 
order was entered, but if the Iowa State Commerce Commission does not 
authorize the increases in 30 days, the I. C. C. will enter a formal order. 
Railroads serving Iowa estimate the increase will mean about $1,000,000 
a year additional revenues. 





Montana Intrastate Rates 


The I. C. C. has found intrastate freight rates and charges in Montana 
to cause unjust discrimination against interstate commerce, undue pref- 
erence and advantage to certain persons and localities in intrastate com- 
merce, and undue prejudice and disadvantage to certain persons and 
localities in interstate commerce. The Commission deferred the entry 
of an order carrying into effect its findings for a period of 30 days to 
give the Board of Railroad Commissioners of the State of Montana an 
opportunity to permit promptly the increases approved by the I. C. C. 





New Bern Gateway Complaint 


In Docket No. 30995—United States of America v. Atlantic Coast 
Line Railroad Company, Et Al., the Secretary of the Navy, on behalf 
of the United States of America, filed a complaint on February 14, 1952 
seeking to compel the Atlantic Coast Line Railroad Company, Atlantic 
& East Carolina Railway Company and Norfolk Southern Railway Com- 
pany to open the New Bern Gateway for the movement in and out of 
Camp Lejeune, North Carolina, for which Jacksonville is the rail-head. 





Reed-Bulwinkle Act Agreement 


In Section 5a Application 21—Illinois Freight Association—Agree- 
ment, Division 2 of the I. C. C. has entered an order, dated February 6, 
1952, approving the agreement as amended to conform to the terms and 
conditions specified in its report of August 17, 1951. The agreement 
is to be in full force and effect on and after March 24, 1952. 
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Decisions in General Increased Rate Cases 


icc 
Docket 
Ex Parte Decision Date 


115 March 26, 1935 208 
123 March 25, 1938 226 
148 March 2, 1942 248 
148 April 6, 1943 255 
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s 
=. 
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Effective Date 


April 18, 1935 
March 28, 1938 
March 18, 1942 
May 15, 1943 
(Suspension) 
July 1, 1946 
January 1, 1947 
February 24, 1949 
October 13, 1947 
January 5, 1948 
May 6, 1948 
August 21, 1948 
January 11, 1949 
September 1, 1949 
April 4, 1951 
August 28, 1951 


148-162 June 20, 1946 264 
148-162 December 5, 1946 266 
148-162 January 3, 1949 273 
166 October 6, 1947 269 
166 December 29, 1947 270 
166 April 13, 1948 270 
166 July 27, 1948 270 
168 December 29,1948 272 
168 August 2, 1949 276 
175 March 12, 1951 280 
175 August 2, 1952 281 
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LEGISLATION 
Bills Introduced in Congress 


Representative Dollinger, of Iowa, has introduced H. R. 6160— 
To amend the Fair Labor Standards Act of 1938 to establish a $1.25 
minimum hourly wage. 

A subcommittee of the Senate Committee on Public Works began 
hearings on February 25th on S. 2585, to amend the laws relating to 
the construction of Federal-aid highways to provide for equality of 
treatment of railroads and other public utilities with respect to the 
cost of relocation of facilities necessitated by construction of such 
highways. 

Hearings on H. R. 6525, to amend the Railroad Unemployment In- 
surance Act so as to increase the daily allowance, scheduled by the House 
Committee on Interstate and Foreign Commerce began on March 3. 
Hearings on S. 2369, an identical bill, were scheduled to begin before the 
Senate Committee on Labor and Public Welfare on March 4. 





MISCELLANEOUS 


Amortization of Emergency Facilities 


Regulations of DPA governing the issuance of certificates of neces 
sity for rapid tax amortization have been revised to become effective 
March 1. The new regulations, which have been approved by President 
Truman, are contained in DPA Regulation 1, as amended, replacing the 
old regulations originally issued by the National Security Resources 
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Board. The major change in the regulations is the so-called ‘‘pre- 
certification’’ provision requiring an applicant for rapid tax amortiza- 
tion to secure, before beginning construction, a predetermination by DPA 
as to shortage of facilities and essentiality of the product involved. 





Defense Transport Administration Appointments 


Defense Transport Administrator James K. Knudson recently an- 
nounced the appointment of M. Garcia de Quevedo and Samuel Ewart 
Emmons to survey transportation, warehousing, and port facilities in 
Puerto Rico. The two men were due to arrive at San Juan on March 3, 
where they will interview all interested parties to determine what mea- 
sures are necessary to maintain adequate transportation. They will re- 
port results of their survey to Administrator Knudson. 





DTA Applications for Controlled Materials 


All applications for Defense Transport Administration authoriza- 
tin to commence construction and for allotment of controlled materials 
under CMP Regulation 6, should be filed at least 105 days before the 
beginning of the quarter in which the materials are to be delivered, 
Director F. Berkeley Robins of the DTA Equipment and Materials 
Division, announced on February 7. This means that such applications 


for the third quarter of 1952 must be filed with DTA on or before 
March 15. Mr. Robins said operators of any land transportation facility, 
inland waterways carrier, storage or port facility within the field of 
responsibility of the DTA should file applications on Form CMP-4C 
as soon as possible, if construction is contemplated during the coming 
summer. 

Mr. Robins also directed the attention of the industries involved to 
the fact that freight terminal warehouses used chiefly for the receipt, 
transfer and storage of freight in the custody of carriers are classified 
in the ‘‘industrial, plant, factory, or facility’’ group, as referred to in 
Direction 1 to CMP Regulation 6. In cases where the total requirements 
of each kind of controlled materials do not exceed 25 tons of steel, 
2,000 pounds of copper, or 1,000 pounds of aluminum per calendar 
quarter, construction of these facilities may be commended without 
authorization, and materials may be obtained by self-authorization. 





Eighth Pan American Railway Congress 


James G. Lyne, President of the Simmons-Boardman Publishing 
Corporation and editor of Railway Age, has been named chairman of 
the organizing committee of the Eighth Pan American Railway Con- 
gress to be held in the United States in the summer of 1953. 
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Railroad Maintenance Study 


A Railroad Maintenance Study has been prepared by the Engineer. 
ing Section of the Bureau of Valuation of the I. C. C., based on its 
investigations and records and consists of an analysis of the major main. 
tenance accounts. The maintenance charges prior to analysis were taken 
from the Statistics of Railways of the United States, published annually 
by the Commission, or from the latest available data in the files of the 
Commission. Similar studies have been prepared annually for the past 
several years as a supplemental investigation to its depreciation studies 
and to comply with requests for maintenance information by various 
Government agencies and bureaus of the Commission. 

The conclusions contained in the study result from these prior in- 
vestigations, numerous discussions with carrier maintenance officials, and 
actual inspections over many thousands of miles of railroads. The main- 
tenance summary shows that approximate normal maintenance exists in 
most accounts, and that the deferred maintenance occurs mainly in the 
track accounts (ties, rail, track material, ballast, and tracklaying and 
surfacing). Total deferred maintenance in the amount of $1,050,000,000 
has currently accumulated as of December 31, 1951, due to priority con- 
trols and labor and material shortages in war and postwar periods. 
This represents an increase of $100,000,000 over the 1950 estimate. 





Pensions and Profit-Sharing Plans 


The Wage Stabilization Board announced on February 23 that it 
had exempted employee pension and profit-sharing plans from pay ceil- 
ings and set up liberal guide posts for writing new and amended plans. 
The announced decision, adopted after four months of discussion, puts 
no limit on the amount of money employers may contribute to such plans. 
It does not affect pension and profit-sharing plans in effect before the 
wage-price freeze of January 25, 1951. 





RFC—B. & O. Loan 


Joseph J. Smith, Jr., a Washington lawyer who was appointed by 
RFC Administrator Symington eight months ago to investigate and re- 
port with respect to the loan of approximately $80,000,000 by the RFC 
to the Baltimore and Ohio Railroad Company in 1944, has submitted his 
report, in which he concludes: 

1. There was no fraud, collusion or illegality involved in the RFO’s 
purchase of the B&O’s bonds. 

2. The carrier and all its security holders, including the RFC, 
benefitted substantially from the B&O securities adjustment plan. 

3. The RFC could have gotten better terms on the deal if it had 
insisted. The error of the RFC was, at most, an error of judgment and 
was not due to fraud or collusion. 

Administrator Symington said the RFC was satisfied with the find- 
ings and that the case was closed. He noted that the General Counsel 
of the RFC agreed with the conclusions of Mr. Smith. 
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Salary Stabilization Board—Reports 


The Salary Stabilization Board announced on February 12 that 
employers need no longer report cost of living and 10% catchup formula 
raises given their white collar workers. The Board amended its rules 
to remove what it called ‘‘onerous provisions’’ of its reporting require- 
ments. However, the Board said each employer must keep a record of 
increases and prepare a quarterly summary statement of all raises. 





Solid Fuels Executive Order Amendment 


President Truman issued Executive Order 10324 on February 6, 
1952, amending paragraphs (e) and (k) of section 901 of Executive 
Order 10161. The pertinent part of the Executive Order is here quoted: 

By virtue of the authority vested in me by the Defense Production 
Act of 1950, as amended (50 U. S. C. App. 2061 et seq.), and as Presi- 
dent of the United States and Commander in Chief of the armed forces 
of the United States, it is ordered as follows: 

Section 1. Paragraphs (e) and (k) of section 901 of Executive 
Order No. 10161 of September 9, 1950 (15 F. R. 6105; 3 CFR 1950 
Supp., p. 123), as amended, are hereby amended to read as follows: 

‘‘(e) The term ‘solid fuels’ shall mean all forms of anthracite, 
bituminous, sub-bituminous, and lignitic coals ; coke ; and coal chemicals.’’ 

“‘(k) The term ‘domestic transportation, storage, and port facili- 
ties’ shall include locomotives, cars, motor vehicles, watercraft used on 
inland waterways, in harbors, and on the Great Lakes, and other vehicles, 
vessels, and all instrumentalities of shipment or carriage, irrespective of 
ownership, and all services in or in connection with the carriage of 
persons or property in intrastate, interstate, or foreign commerce within 
the United States, its Territories and possessions, and the District of 
Columbia, except movement of petroleum and gas by pipeline; and ware- 
houses, piers, docks, wharves, loading and unloading equipment, and all 
other structures and facilities used in connection with the transshipment 
of persons and property between domestic carriers and carriers engaged 
in coastwise, intercoastal, and overseas transportation.’’ 





RRB Annual Report 


The Annual Report of the Railroad Retirement Board for the fiscal 
year ended June 30, 1951 has been made public. Any person desiring to 
recelve a copy of it may obtain one by writing direct to the Board. 





Unemployment Insurance Tax Rate For 1952 


The Railroad Retirement Board having determined that the balance 
to the credit of the Railroad Unemployment Insurance Account as of 
September 30, 1951, was $767,733,413.59, the employer contribution rate 
under the Railroad Unemployment Insurance Act for the calendar year 
1952 will be one-half percent, the same rate which was in effect for 1951. 
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Wage Increase Applications 


Where applications for approval of wage increases are filed with 
the Railroad and Airline Wage Board for employees represented by 
labor organizations, they should be signed by an officer of the railroad 
and by a representative of the labor union. Where they are signed bya 
representative of the labor union, his full address should be shown, in 
order that he, too, may be advised of the Board’s action. 





Wage and Salary Adjustments 


Where an employer petitioned to the appropriate governmental 
agency (Wage Stabilization Board, Salary Stabilization Board or Rail- 
road and Airline Wage Board) in 1951 for approval of proposed wage 
or salary increases, to become effective during 1951, and where appro- 
priate authority was not received and the payments made until in 1952, 
the amounts paid in 1952 for services rendered in 1951 may be deducted 
by the employers in computing their 1951 income taxes. 

The Commissioner of Internal Revenue has so advised the Chair- 
man of the Salary Stabilization Board, in a letter dated January 21, 
1952, wherein he says the principle contained in income tax ruling 3716 
(C. B. 1945, 140) is applicable. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics has issued a 
preliminary summary of steam railway accidents for the year 1951 a 
compared with the year 1950, showing that in 1950 there were 173 passen- 
gers killed and 3,350 passengers injured in train and train service acel- 
dents, as compared with 143 killed and 3,064 injured in train and train 
service accidents during the year 1951. 

During the year 1950 there were 358 employees killed and 21,763 
injured while on duty, while in 1951 there were 397 employees killed 
and 23,269 injured while on duty. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,221,846 employees at the middle of January 1952, a decrease of 
2.57 percent as compared with the middle of January 1951, and a de 
crease of 1.71 percent as compared with the middle of December 1%. 
Railway employment at the middle of January 1952 was 124.5 percent 
of the 1935-39 average. 
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Railway Operating Income 


Net railway operating income of Class I railroads in the year 1951, 
before interest and rentals, was $942,696,259, according to reports filed 
by the carriers with the AAR Bureau of Railway Economics. This rep- 
resented a rate of return of 3.70 percent on net property investment at 
the end of the year. The estimated net income, after interest and rentals, 
was $693,000,000 for the year 1951. Both the net railway operating in- 
come and the net income were increased by a credit adjustment of 
$12,766,000 in income taxes, applicable to the war years 1942 and 1943. 

The corresponding figures for the year 1950 were as follows: net 
railway operating income, $1,039,621,540; rate of return on property 
investment, 4.23 percent; net income, $783,000,000. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 16, 1952, 
totaled 737,609 cars. This was a decrease of 2,948 cars, or four-tenths 
of one percent below the corresponding week in 1951, but an increase of 
177,541 cars, or 31.7 percent above the corresponding week in 1950, 
when loadings were reduced by a general strike at bituminous coal mines. 

Loading of revenue freight for the week ended February 16, in- 
creased 3,885 cars, or five-tenths of one percent above the preceding 
week. 

Coal loading amounted to 146,567 cars, a decrease of 3,290 cars 


below the corresponding week a year ago, and a decrease of 2,228 cars 
below the preceding week this year. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued its statement M-250, showing the passenger traffic statistics 
for the first 10 months of 1951 as compared with the first 10 months of 
1950, during which time passenger revenue for passengers carried in 
eoaches increased 11.1 percent and for passengers carried in parlor and 
ileeping cars, 11.9 percent. The number of revenue passengers carried 
in coaches increased 0.9 percent and the number carried in parlor and 
ileeping cars increased 12.4 percent. 





Motor Transportation 
By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 


1. C. C. Proposed One-Year Limitation on Temporary Transfers 


The Interstate Commerce Commission has proposed rules which 
would limit temporary transfers of motor carrier operating rights to 
one year. The one-year period is apparently for the purpose of allowing 
the parties to the agreement for temporary transfers to consider and 
determine whether they desire to enter into a permanent transaction of 
sale and purchase of their rights. The proposal is one of four changes 
planned in the Commission’s transfer rules and regulations. The Com- 
mission does not contemplate oral hearings on the proposed changes, but 
will accept written representations filed on or before March 3. One 
exception in the enforcement of the one-year limitation would be where 
unusual circumstances are involved. 

Another of the proposed changes would require applicants for 
authority to transfer operating rights for limited periods to state the 
maximum rentals in the agreements in dollars and cents. Also included 
in the proposed rules is a provision under which the Commission would 
deny applications if it considers that the rental charge is excessive. 





Column 57 Ratings Prescribed for Shipments of Candy 


Division 2 of the I. C. C. has prescribed Column 57 ratings for both 
rail and truck shipments of candy and confectionery in the South and 
South to Central areas in a proceeding docketed as I. & S. M-5825. Re- 
duced exceptions ratings and rates on candy and confectionery in less 
than carloads, between points in Southern territory, and in less than 
carloads and less than truckloads between points in Illinois and Central 
territory, on the one hand, and points in Southern territory, on the 
other, were found by Division 2 to be unreasonably low. 

The Division held that ‘‘candy is a commodity of relatively high 
value which should bear its full share of the total transportation burden.” 
The Division’s report concluded that ‘‘the intra-territorial and the 
inter-territorial exceptions ratings and rates in issue are and will be 
unlawful because unreasonably low in and to the extent that they are 
and will be lower than on the basis of Column 57.’’ Rail and motor 
carriers must cease and desist on or before April 23 from publishing, 
demanding or collecting rates lower than those prescribed in the order. 
According to the report, railroads, parties to Agent W. L. Taylor's 
Tariff ICC No. 105, by schedules filed to become effective August 12, 
1950, proposed to establish reduced LCL exceptions ratings and rates 
on candy and confectionery, between points within Southern territory. 
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I. C. C. Denies Operating Rights on Basis of Safety Record 


Division 5 of the I. C. C. recently denied ten applications for ex- 
tensions of motor carrier rights on the grounds that the applicant’s 
record of safety and other violations had disqualified the carrier from 
further grants of operating authority. The extension applications were 
opposed by the I. C. C.’s Bureau of Motor Carriers notwithstanding 
evidence that the carrier had instituted measures to correct shortcomings 
in I. C. C. regulation compliance. The Bureau’s contention that the 
carrier had not demonstrated it is ‘‘fit, willing and able’’ to perform 
services covered in the application was upheld by the Division. The 
Division stated : ‘‘ We are persuaded that carriers who have persisted in 
violating the Interstate Commerce Act and our regulations thereunder, 
should not be authorized to extend their operations.’’ The Division called 
attention to alleged unauthorized shipments and disregard for safety 
regulations. The Division conceded that some violation of hours of 
service regulations might be due to ignorance on the part of employees 
as to the proper preparation and interpretation of driver’s logs, but 
found no justification for other established violations. 

The Report called attention to the fact that the applicant undoubt- 
edly had no organized safety program and each terminal manager seem- 
ingly operated on his own and according to his own individual concep- 
tion of his responsibility for compliance with the safety regulations. 
The Division was emphatic in pointing out that ‘‘a carrier cannot escape 
this responsibility by pointing to shortcomings of certain of its officers 
or employees. On the contrary, the carrier must supervise and direct 
its operations as to insure that all of its officers, employees and agents 
obey the law.’’ 

_ Division 5’s decision overruled the recommendation of an Examiner 
in the cease who had found that the applicant was fit, willing and able to 
perform the service. 





Government Publishes Study on ‘‘Common Shipping Faults 
and Their Remedies” 


The General Services Administration in collaboration with the 
General Accounting Office has issued a publication showing the results 
of their surveys on shipping faults, identified as common and repeated 
throughout the Federal agencies. The publication was prepared by the 
Traffie Management Division of the General Services Administration, 
Federal Supply Service and lists shipping faults which all Government 
Personnel performing duties in connection with the packing, documen- 
tation and the shipment of public property are urged to avoid and also 
Prescribe remedies. Under the headings ‘‘Erroneous Routing’’ and 

Unauthorized Rights’’ the publication concluded that the specific 
trouble discovered in the survey concerns the selection of the carrier. 
Ih prescribing remedies, the pamphlet pointed out that it is the duty 





626 I. C. C. PRACTITIONERS’ JOURNAL 





of traffic managers to know the carriers with whom they deal. As a 
condition necessary to obtain the benefit of carload and truckload rates 
in cases where their application will produce lower costs than less car. 
load or less truckload rates, the transportation experts emphasize speci- 
fied minimum rates are applicable. 





U. S. Supreme Court Upholds |. C. C. Explosives Rule 


In a 6 to 3 decision, the U. S. Supreme Court sustained an Inter. 
state Commerce Commission regulation commanding truck drivers trans- 
porting inflammables to avoid heavily traveled routes so far as practicable 
and feasible. The decision grew out of an explosion of a truck owned 
by Boyce Motor Lines, Inc. in the Holland tunnel linking New York 
City and New Jersey. The Court in substance held that the disputed 
regulation was not too vague for proper enforcement. 

Dissenting to the opinion were Justice Jackson, Justice Frankfurter 
and Justice Black. They held that the I. C. C. regulation was unwork- 
able and ‘‘leaves all routes equally open and all equally closed.’’ The 
ruling of the Supreme Court returns the case to the Federal District 
Court where the Government was prosecuting the motor carrier charged 
in an indictment with carrying carbon bisulphide, a ‘‘dangerous and 
inflammable liquid,’’ through the tunnnel from Cascade Mills, N. Y. to 
Brooklyn. The indictment maintained that there were other available 
and more practicable routes and that the carrier concerned ‘‘ well knew”’ 
transportation of the liquid through the tunnel violated the regulation. 
The District Court had dismissed the indictment as too vague, and the 
third Federal Circuit Court of Appeals reinstated the indictment saying 
that the regulation established a reasonable standard of conduct. 

In the majority opinion, Justice Clark stated: ‘‘To sustain a con- 
viction, the Government not only must prove that the petitioner could 
have taken another route which was both commercially practicable and 
appreciably safer than the one it did follow. It also must be shown that 
petitioner knew that there was such a practicable, safer route, and yet 
deliberately took the more dangerous route through the tunnel, or that 
petitioner wilfully neglected to exercise his duty under the regulation 
to inquire into the availability of such an alternate route.’’ 





New Jersey Truck Taxes Far Exceed Railroad Taxes 


According to the revenue estimates in Governor Driscoll’s 1952-53 
budget, the railroad taxation will be $16,600,000 of which $4,300,000 is 
retained for State purposes, but trucks are estimated to pay $17,500,000 
in registration fees and an additional $7,500,000 in gasoline taxes. Ac- 
cording to these figures, trucks will be paying nearly 50% more than 
the railroads to the State treasury. $25,000,000 anticipated from trucks 
represents about 14% of all of the State revenue. The dependence by 
the State on motor vehicle transportation is shown by the total budget 
estimates for gasoline and registration. The total gasoline tax budget 
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shows an estimated $38,000,000 and motor vehicle registration at $48,000,- 
000, the total of which represents nearly 48% of all State revenue. It 
was pointed out that the $25,000,000 in truck taxes constitutes a special 
highway user tax in addition to all other local property taxes paid by 
the individual truck lines and other State and local taxes collected from 
the truck lines the same as other business enterprises. 





New Jersey Turnpike Carries 60% Out-of-State Vehicles 


The New Jersey Turnpike Authority revealed that a spot check of 
both truck and passenger cars made in various sections of the 118-mile 
toll road shows that more than 60% of the traffic originates out-of-state. 
According to the Turnpike Authority, the figures indicate that out-of- 
state vehicles are providing a substantial share of the tolls collected on 
the turnpike. A sample check on the Southern 53-mile section discloses 
that 68% of the passenger cars and 63% of the trucks carry out-of-state 
licenses, and in the Woodbridge area, north of New Brunswick, checks 
indicated that out-of-state passenger cars Southbound average 63% and 
Northbound 64%. Respective figures for trucks in that section average 
63% and 62%. 

During the first 57 days of operation, the number of vehicles were 
51% over preliminary estimates and the gross income 21% above that 
estimate. During these 57 days over 790,000 vehicles paid revenue 
totalling $587,355. 

Three extensions of the Turnpike were authorized by the State Legis- 
lature in 1951. Two are inter-connections with the Pennsylvania Turn- 
pike and the New York State throughway. The third involves a direct 
connection with the Hudson County Peninsula and the Holland Tunnel 
by way of a bridge across Newark Bay. 

The West Virginia Turnpike Commission has announced that only 
the Federal allocation of steel is holding up the State’s plans to issue 
revenue bonds to finance construction of an 88-mile superhighway from 
Princeton to Charleston, West Virginia. 

In Ohio, the Turnpike Commission had agreed to reduce the initial 
length of its projected toll superhighway from an original 241 miles to 
only 181 miles. The toll superhighway’s projected route across Northern 
Ohio is divided into six major sections. The cut to 181 miles would 
defer the sections extending from Maumee interchange to a point about 
10 miles East of Indiana State line, and another section which would 
comprise the remaining 10 mile stretch to Indiana. 





1. C. C. Refuses Certificate to Intrastate Hauler 


In what appears to be a reversal in its policy of granting interstate 
certificates to motor carriers transporting interstate shipments within 
the boundary of a single state, the I. C. C. has denied a certificate in the 
H. A. Day, Common Carrier Application, MC-97461. The applicant 
serves points within Oklahoma under a State certificate and the Com- 





I. C. C. PRACTITIONERS’ JOURNAL 





mission held that the carrier was not entitled to an I. C. C. certificate 
authorizing the same operations, even though it frequently transports 
interstate shipments brought into Oklahoma by other carriers. The 
Commission stated: ‘‘From time to time this Commission has granted 
certificates of public convenience and necessity authorizing operations 
in interstate or foreign commerce identical with those which could have 
been conducted by the applicants under the second proviso of Section 
206(a).”’ 

The Commission went on to state: ‘‘ We have come, however, to ques- 
tion the soundness of our reasoning resulting in a situation which clearly 
opens the door to a multiplicity or at least a plurality of operating rights 
where only one operating right, ie., that growing out of the intrastate 
certificate, should exist. The Commission pointed out that, ‘‘if the intra- 
state certificate were transferred, there might result an excessive service 
beyond anything needed and a probable or possible deterioration of all 
service into something less than the public is entitled to.’’ 





1. C. C. Defines Terminal Areas 


In a 140-page report, Division 5 of the Interstate Commerce Com- 
mission has issued its ‘‘Sixth Supplemental Report’’ in Ex Parte No. 
MC-37, Commercial Zones and Terminal Areas. The order, to become 
effective April 15, 1952, has been under consideration by the I. C. C. 


for several years. 

The report covers the limits of terminal areas of both motor carriers 
and freight forwarders within which pick-up and delivery or transfer 
service by or for such operations is partially exempt. 

Division 5 dealt with the limits of terminal areas using the terms 
‘‘municipality,’’ ‘‘unineorporated area,’’ and ‘‘contiguous’’ as defined 
in earlier reports in Ex Parte No. 37 prooceedings. The report covers 
in detail the terminal areas under five different circumstances. 





Supreme Court Gets Leasing Case 


The three-judge Court at Birmingham, Alabama, which recently 
upheld the Commission in the Leasing Case (Ex Parte No. MC-43) has 
granted an order allowing Appeal to the United States Supreme Court. 
The case will be docketed as A. T. A. et al. v. United States and Inter- 
state Commerce Commission. The I. C. C. and the Teamsters Union 
have filed petitions to affirm the lower Court’s decision and A. T. A. 
has filed a brief in opposition to such motions. It is expected that the 
Department of Agriculture, Florida Citrus Commission and other inter- 
vening parties will also participate in the Supreme Court case. — 

On February 17, 1952, the three-judge Court at Indianapolis also 
upheld the Commission in the case filed by twenty carriers. This case 
will be appealed to the Supreme Court. : 

Three other cases, filed in different jurisdictions are still pending 
in the lower courts. 





Water Transportation 


By Ricuarp H. Specxer, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 


Trailerships, Inc. 
Change of Name . 


Trailerships, Inc. has changed its name to American and Overseas 
Chartering Corporation, involving no change in ownership of its oper- 
ating rights, and the Commission has issued an amended certificate in 
Docket No. W-964 to reflect the new name. 

The amended certificate, dated February 18, 1952, authorizes opera- 
tin by American and Overseas Chartering Corporation as a common 
carrier by self-propelled vessels in the transportation (1) of motor 
trucks and motor-truck trailers loaded or empty, and (2) of commodities 
generally when loaded in motor trucks or motor-truck trailers of motor 
common carriers, between New York, N. Y. and Albany, N. Y. 





McAllister Lighterage Line, Inc. 
Card Towing Line Purchase 


By report and order dated February 6, 1952 in Finance Docket 
No. 16079, the Commission has approved the transfer to McAllister 
Brothers, Inc., of New York, N. Y., of the certificate dated February 6, 
1943 issued in Docket No. W-457 to Card Towing Line, Inc. The cer- 
tifieate which is to be transferred to McAllister authorizes operation as 
acommon carrier by towing vessels in the performance of general towage 
between ports and points along the Atlantic Coast and tributary water- 
ways (not including the New York State Canal System) from Massa- 
chusetts to Florida, inclusive. 





J. H. Coppedge, Inc. 
Proposed Report 


Examiner Oren G. Barber has issued a proposed report in Docket 
No. W-1023, Sub. No. 1, recommending that the Commission find that 
operation by J. H. Coppedge, Inc. at Jacksonville, Fla., as a contract 
carrier by water in the furnishing for compensation (under charter, 
lease, or other agreement) non-self-propelled vessels (deck barges) to 
persons other than carriers subject to the Act, to be used by such per- 
sons in the transportation of their own property between points or ports 
in South Carolina, Georgia, and Florida along the Atlantic Intracoastal 
‘aterway and its tributaries and connecting waterways, is consistent 
with the public interest and the national transportation policy. 
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John |. Hay Company 


Application Dismissed 


By order issued in Docket No. W-498, Sub. No. 5, the Commission 
has, at the request of the applicant, dismissed the application of John I, 
Hay Company for an amended certificate authorizing extension of its 
operations as a common carrier by water to include service on the 
Missouri River below and including Kansas City, Kansas. 





National Container Corporation 
Control—American Coastal Lines, Inc. 


By application in Finance Docket No. 17616, reported at page 546 
of the Practitioners’ Journal of February, 1952, the National Container 
Corporation of Virginia has requested the Commission’s approval of 
the transfer to it of the permit issued in Docket No. W-14 to American 
Coastal Lines, Inc. (formerly Atwacoal Transportation Co.) 

By another application in the proceeding, Sub. No. 1, the National 
Container Corporation of Delaware has asked that the Commission grant 
it authority to control the American Coastal Lines, Ine., a contract 
carrier by water, and also to find and specify that the Delaware corpo- 
ration shall not be considered as a common carrier and shall not be 
subject to the provisions of the Act although having control, through 
stock ownership, of the Tomahawk Railroad, a short tap-line hauling 
timber and manufactured products thereof in Wisconsin. The applica- 
tion states that the geographical separation of the Tomahawk Railroad, 
at great distances from the routes of the contract water carrier, is such 
as to preclude the possibility of competition between the two, and there- 
fore would not prevent the water carrier from being operated in the 
interest of the public, and would not exclude, prevent, or reduce com- 
petition on the water route under consideration. 

The National Container Corporation of Virginia, by application 
filed January 28, 1952, has asked the Commission for temporary approval 
of its application to purchase the operating rights of American Coastal 
Lines, Inc., pending final determination of its application under section 
312 for the transfer. 





Export Grain Inquiry 


The Commission has, on its own motion, ordered an investigation 
with respect to rates on ex-lake grain moving from Buffalo to North 
Atlantic ports. By order in I. & S. Docket No. 5990, it suspended from 
March 3, 1952 to and including October 2, 1952, tariffs proposing to 
reduce export rates on ex-lake grain, in bulk, from Buffalo and Oswego, 
N. Y. to Albany, N. Y., Baltimore, Md., Boston, Mass., New York, N. Y., 
Philadelphia, Pa., and Portland, Me. 
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In another order, in I. & S. Docket No. 5641, Export Grain from 
Buffalo to New York, the Commission granted petitions by protestants 
requesting further hearing, reargument, and reconsideration. In that 
proceeding, by decision dated May 4, 1950 (278 I. C. C. 31), the Commis- 
sion found not shown just and reasonable a proposal of the railroads to 
reduce the rates on ex-lake grain for export from Buffalo and other lake 
ports to the North Atlantic ports of New York and Albany, N. Y., 
Boston, Mass., and Portland, Me., to the Baltimore basis, thereby equaliz- 
ing the ports. The Supreme Court on December 3, 1951, in a per curiam 
opinion, affirmed the decision of a three-judge District Court for the 
District of Massachusetts which, on July 30, 1951, set aside the Com- 
mission’s order of May 4, 1950. 





Arrow Marine Forwarders 
Application for Revised Permit 


By application filed February 19, 1952 in FF-164, Sub. No. 2, 
Arrow Marine Forwarders, of Los Angeles, Calif., has requested permis- 
sion to extend its present freight forwarder operations by omitting the 
restriction in its present permit reading ‘‘over routes embracing com- 
mon carriers by water through the Panama Canal.’’ The application 
states that this revision would provide applicant with its choice of routes 
to move shipments tendered it without delay, or fear by shippers and 
consignees of delay due to circumstances beyond its control. 

Applicant now assembles and consolidates shipments at New York 
and other points on the Atlantic Seaboard and tenders such shipments 
tocommon carriers by water operating through the Panama Canal des- 
tied for delivery on the Pacific Coast. The application states that, due 
to labor difficulties, strikes, and transfer of vessels to other services, it 
proposes to move certain of the consolidated shipments via rail. 





Rail-Barge Joint Rates 
Effective Date Postponed 


The Commission has issued an order in Docket No. 26712, Rail and 
Barge Joint Rates, postponing until further order the effective date of 
ts order of June 13, 1949, with respect to the establishment of through 
routes and joint rates for the transportation of property over the lines 
of the Federal Barge Lines, the Mississippi Barge Line Company, and 


the American Barge Line Company, subject to certain prescribed 
differentials. 
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All-Rail and Ocean-Rail Freight Rates 
Proposed Report 


Examiners Myron Witters and Marion L. Boat have issued a pro. 
posed report in Docket No. 28300, Class Rate Investigation, 1939, recom. 
mending continuance of the present relationships between all-rail and 
ocean-rail freight rates between eastern States and New Orleans and 
Baton Rouge and interior points in the Southwest. 





St. Lawrence Seaway 


The Senate Committee on Foreign Relations on February 29, 1952, 
concluded hearings on S. J. Res. 27, concerning the proposed St. Law- 
rence Seaway Project. 

Representative Thompson, of Texas, on January 29, 1952, introduced 
H. R. 6303, providing for a joint study and investigation of the proposed 
project, to be conducted by the Chief of Engineers and the Interstate 
Commerce Commission. The bill was referred to the Committee on 
Public Works. 





Freight Forwarder Regulations 


By Gites Morrow, Editor 
General Counsel, Freight Forwarders Institute 


Bills to Revise Freight Forwarder Permits and Exemptions Clauses 


Bills have been introduced in both Houses of Congress to revise the 
exemptions clause, Section 402(c), and the permits provisions, Section 
410, of part IV of the Act. The exemptions clause is dealt with by 
erresponding bills S. 2712 and H. R. 6801, while the permits section 
would be revised by bills S. 2713 and H. R. 6802. Senator Magnuson 
introduced the bills in the Senate and Chairman Crosser of the House 
Interstate and Foreign Commerce Committee introduced the companion 
bills in the House. S. 2712 was amended, after introduction, to corre- 
spond to the House version, H. R. 6801. 

The Senate bills will be considered during the course of the hear- 
ings which began on March 3rd. 

A release prepared by the Staff of the Senate Committee on Inter- 
state and Foreign Commerce explains the bills as follows: 


Bill No. S. 2712 


The purpose of this bill is to amend Sec. 410 of the Interstate Com- 
merce Act by substituting the words ‘‘certificate of public convenience 
and necessity for the present word ‘‘permits.’’ This amendment would 
bring freight forwarders under the same provisions that are applicable 
to all other common carriers subject to the Act. 

The sponsors of this bill contend that all common carriers subject 
to the Interstate Commerce Act, before instituting or extending opera- 
tions, now obtain a ‘‘certificate of public convenience and necessity’’ 
whereas freight forwarders [obtain] only a ‘‘permit.’’ This places 
freight forwarders in a category similar to that of contract motor carriers 
although Public Law 881 declares freight forwarders to be common 
carriers, 

In this present period of intense competition throughout the trans- 
portation industry, laws and regulations dealing with the industry serve 
adual purpose: (1) protection of the industry and (2) protection of the 
public interest. 

The sponsors of this bill believe that this amendment will establish 
wiform treatment among common carriers, including freight forwarders, 
and help stabilize the transportation industry. 


Bill No. S. 2713 


The purpose of this bill is to amend See. 402(c) of the Interstate 
Commerce Act so that a more definite standard may be established to 
determine who is entitled to the exemption under Part 4 of the Act as 
a1 association of shippers or as a shippers agent. 
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The bill also provides that the exemption of shippers associations 
and shipper agents may be revoked by the ICC under certain conditions, 
The sponsors of this bill believe that it will clarify this section of the 
law and stop present abuses. It is likewise felt that legitimate and bona 
fide associations of shippers and shippers agents would not be affected 
by this bill. 

The ICC, in its 6lst and 65th Annual Reports, recommended that 
legislative changes be made to Sec. 402(c) of the Act primarily to accom. 
plish the objective set forth in this bill. It was the ICC’s belief in 1947, 
that a continuation of the present unregulated operations might well 
expand to the point where they would have a serious adverse effect on 
the public interest and upon the stability of regulated agencies. 

The sponsors of this bill contend that the Commission’s fears in 
this regard have materialized and that the situation has become critical. 
It is further contended that evidence in the Commission’s files shows that 
freight forwarders operating under the protection of the exemption pro- 
vision are as great in numbers as are those of regulated freight forward- 
ing companies. 

Unfortunately, the terms ‘‘association’’ and ‘‘agent’’ were not de- 
fined under Sec. 402(c) and the interpretation that has been handed 
down by the courts regarding an ‘‘association’’ is so broad that regula- 
tion can easily be cireumvented by the establishment of an ‘‘ association.” 
This bill will clarify these areas of confusion and establish a clear-cut 
line of demarcation between those that are regulated and those that 
are exempt. 





Freight Forwarder Terminal Areas Prescribed 


The I. C. C., Division 5, by a report and order dated February 11, 
1952, in Ex Parte No. MC-37, Commercial Zones and Terminal Areas, 
has prescribed the limits of terminal areas of freight forwarders and 
motor carriers at all municipalities and unincorporated places in the 
United States. 

The order makes forwarder and motor carrier terminal areas coex- 
tensive with the commercial zones of all municipalities. Such zones have 
been prescribed in some cases by order in separate proceedings and in 
others by general formula prescribed by an earlier order in Ex Parte 
MC-37. At municipalities the zones, which also become the maximum 
terminal areas under the instant order, range from 2 to 5 miles in 
extent, measuring from the corporate limits, and based on population. 
In the ease of unincorporated places a different scale is prescribed, 
ranging in extent from 21% to 514 miles from the post office. 
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0. Regulation 


04. Transportation Policy 


06. Commission Jurisdiction 


Transportation of mail under contract with the Post Office Department does not 
require authority from the Commission, citing 7 M. C. C. 203. C-F-5106, Pacific 
Greyhound Lines—Purchase—Story, not to be printed, Feb. 14, 1952, Div. 4. 

The Commission does not have jw wo to award damages as such for over- 
charges or unlawful rates exacted by freight forwarders, but this does not preclude 
a finding by the Commission as to the applicability of rates charged by forwarders 


li 
in the past, - 274 I. C. C. 797. No. 30733, American Art Works v. Acme Fast 


Freight, _ ae , Feb. 7, 1952, Div. 3. 


07. Administrative Procedure 


Protestants are not prejudiced 4 fact that hearings were conducted by one 
examiner and report written by another, since a proposed report does not govern 
Commission’s decision, which is based upon independent consideration of all facts 
of record, citing 39 M. C. C. 233. MC-F-4637, Petersen-Purchase (Portion)—Court- 
wright, not to be printed, Jan. 14, 1952, Div. 4. 

Certificates of public convenience and necessity under Section 1(18) of the Act 
are initial licenses within the meaning of Sections 2(e) and 5(c) of the Administra- 
tive Procedure Act, and the Commission has authority to direct a hearing examiner 
other than the hearing examiner who presided at the reception of evidence to pre 
pare proposed reports in such cases. F. D. 17111, New York Central R. Co., Aban- 
donment, Se ae , Jan, 16, 1952, Div. 4. d 

Application will not be dismissed for failure of motor carrier applicant to notify 
known competitors, where 19 carriers were notified and carriers moving for dis 
missal attended hearings and offered evidence. MC-70451, Sub 100, Watson Bros. 
Transportation Co. Extension—Phoenix, not to be printed, Jan. 16, 1952, Div. 5. | 

It is not error for an examiner to permit cross-examination of applicant s 
witnesses based on the assumption that certain facts representing opponent's opera- 
tions would thereafter be shown, since any failure of opponents to introduce su 
information would appear in the record. MC-8544, Sub 7, Galveston Truck Line 
Extension—Texas City, not to be printed, Jan. 16, 1952, Div. 5. _ oe 

The granting of a restricting amendment suggested by applicant in its excep 
tions is entirely within the discretion of the Commission and may be granted. 
ag a 27, Cosgrove Extension—Niagara Falls, not to be printed, Jan. 3, 

, Div. 5. 
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10. Carriers 
ll. Types of Carriers 


The fact that oy one shipper will initially utilize the proposed service does 
not, of itself, render the operations those of a contract carrier where the service is 
offered to the public generally. MC-112627, Owens Common Carrier Application, 
not to be printed, Feb. 8, 1952, Div. 5. : 

The fact that — would handle consolidated truckloads on a multiple 
pick-up-and-delivery basis and that drivers would have keys to plants of ant 
customers do not alone render proposed service contract carriage, citing 52 M. C. C. 
253, 258; 22. M. C. C. 743, 744. MC-112551, Murray Contract Carrier Application, 
not to be printed, Jan. 7, 1952, Div. 5. 


13. Carrier Status 


A corporation formed to acquire the water carrier certificate and property of 
its sole stockholder who presently is conducting business as a sole oa rietor is not 
acarrier as defined in Section 5(13) of the Act. F. D. 17603, C. G. Willis Certificate 
Transfer, not to be printed, Feb. 12, 1952, Div. 4. 


16. Corporate Reorganization 


Maximum limits of allowances for expenses, other than counsel fees, to be in- 
curred in consummating reorganization approved. F. D. 10020, Meridian & Bigbee 
River Ry. Co. Reorganization, not to be printed, Feb. 14, 1952, Div. 4. 


20. Franchises 
21, Necessity 


Conversion of motor carrier status from that of contract carrier to common 
carrier involving a new and broadened service is not a matter of right but must be 
justified by evidence of public convenience and necessity. Any contract rights 
which have not been used for a substantial period of time or operations for which 
no continued need has been shown will not be reflected in the new common carrier 
authority. MC-112627, Owens Common Carrier Application, not to be printed, 
Feb. 8, 1952, Div. 5. 

On reconsideration, prior findings modified to restrict service at certain inter- 
mediate points for which no need was shown. MC-56946, Sub 2, Edmonds Common 

Application, not to be printed, Feb. 8, 1952, Div. 5. 

,{n order to qualify for a broker's license applicant must show that he has the 
ability to exercise an independent and unrestrained judgment in the selection of 
motor carriers for the transportation of traffic solicited by him and thus provide the 

and most economical service available. One who is first and primarily a bona 

agent of a carrier and only secondarily a broker, owes his first duty to his 
principal and lacks the right to exercise the in judgment required of a 
broker. MC-12552, Lux Broker Application, Feb. 1, 1952, Div. 5. 

The fact that 

not controlling on 


re 
ce regulations. Mi -112548, Cooper Common Carrier Application, 
» Jan. 24, 1952, Div. 5. 
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Denied, where applicant’s affiliation with dealer in petroleum which it seeks 
authority to transport presents opportunity for discriminatory practices. MC. 
111487, Sub 2, Liquids Transport Co. Common Carrier Application, not to be 
printed, Jan. 11, 1952, Div. 5. 

he Commission has recognized that the nature of the household goods moving 
business is such that it is difficult to obtain testimony of individuals in support of a 
proposed service, and consequently has accorded considerable weight to evidence 
relating to inquiries for service, even though not resulting in actual movement. MC- 
111395, Callahan Common Carrier Application, not to be printed, Jan. 14, 1952, Div. 5, 


GRANTED 


W-1029, Tolchester Lines Common Carrier Application, not to be printed, Jan. 
25, 1952, Div. 4. 


GRANTED IN PART 


MC-103706, Sub 7, Tomlin Transportation Co. Common Carrier Application, 
not to be a Feb. 4, 1952, Div. 5. 
ne Bie oe Crocker Common Carrier Application, not to be printed, Jan. 24, 
, Div. 5. 
eta  : McCabe Common Carrier Application, not to be printed, Jan. 28, 
, Div 


MC-112653, Van Annan Common Carrier Application, not to be printed, Feb. 4, 
1952, Div. 5. 
DENIED FOR FAILURE OF PROOF 


MC-12516, Kissinger Broker Application, not to be printed, Jan. 16, 1952, Div. 5. 
wee Corrigan Common Carrier Application, not to be printed, Jan. 16, 
, Div. 


05246-12660, Hudson Common Carrier Application, not to be printed, Feb. 12, 
, Div. 5. 

MC-112648, Miller Contract Carrier Application, not to be printed, Feb. Il, 
1952, Div. 5. 


22. Quality 


The term “canned goods” describes foods which have been processed and en- 
closed in hermetically-sealed containers for the purpose of preservation, and, since 
the word “canned” refers to a process of preservation rather than to the receptacle 
er aree . the foods, may include foods packed hermetically in glass, citing 
50 1. C. C. 62, 67; 44 M. C. C. 181; 48 M. C. C. 779. 

The term “groceries” is limited to articles for food other than meat or used 
in the preparation thereof, and is much narrower than the term “commodities dealt 
in by retail grocery stores.” MC-720, Bird Trucking Co—Modification of Certificate, 

M. CG , Jan. 14, 1952, Div. 5. r 

Generally speaking, common carrier service should not be authorized from the 
site of a particular plant. Service from a single plant, however, can be common 
carriage if available to both shipper and consignees, and under special circumstances 
authority will be so wane MC-8681, Sub 5, wectere Auto Transports Pacific 
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passengers between points in the mass transportation area and more remote points. 
MC-84728, Sub 22, Safeway Trails Extenston—District of Columbia Commercial 
Zone, not to be printed, Jan. 24, 1952, Div. 5. 

Terminal areas of motor carriers and freight forwarders held to be coextensive 
with commercial zones as defined in prior report, 48 M. C. C. 418. Commercial 
Zone and terminal area authority is subject to territorial restrictions in certificate. 
Ex — ert Commercial Zones and Terminal Areas, _f et aaa. 
II, 1952, Div. 5. 


24. Extensions 


Because of the peculiar obligations imposed upon shippers in their relationships 
with contract carriers and the need for dependable motor carrier service which is 
not dependent upon their assumption of such obligations, the presence of a contract 
carrier in the field is not necessarily controlling in a proceeding in which applicant 
seks common carrier authority. MC-110420, Sub 44, Quality Milk Service Extension 
—Tallow, not to be printed, Jan. 15, 1952, Div. 5 

Denied for lack of fitness where evidence shows applicant consistently to have 
failed to comply with Commission’s regulations respecting safety, hours of service, 
extensions of credit and to have conducted unlawful operations in excess of authority. 
A carrier cannot escape its responsibilities for compliance by blaming certain officers 
or employees since it is the carrier’s duty to so supervise and direct its operations 
as to insure that all of its officers, employees, and agents obey the law and regula- 
tions, and its failure to carry out this duty is a basis for a denial of its application 
for extension of operations for want of fitness. MC-52633, Sub 37, Mathews Trucking 
aaa and New Hampshire, eee , Feb. 1, 1952, 

iv. 5. 

Where the issue involves granting long-haul carriers the necessary additional 
authority to effect single-line service on traffic now handled in two-line service in 
conjunction with local carriers and the only pany advantage would be improve- 
ment of service on truckload shipments, the doubt should be resolved in favor of 
protection of local services and the application denied. MC-1849, Sub 55, Northern 
Transportation Company—Extension—Utah Territory, i » a 7, 
1952, Commission. ° 

_ Denied, where applicant is employed by a customs broker and forwarding agent 
which is one of the principal shippers of, or controls, the traffic applicant is to 
transport, and where Me” practices are in violation of Commission’s prior 
admonition in 49 M. C. C. 657 to discontinue them. MC-110316, Sub 3, Guerra 
Common Carrier Application, not to be printed, Jan. 11, 1952, Div. 5. 

Issuance of coastwise water carrier certificate withheld until applicant is able 
to obtain additional vessel in order to provide adequate service. -434, Sub 5, 
SenpioGrifiths Lines Extension—Pacific Coast, JS a Ges , Jan. 14, 1952, 

iv. 4, 

Denied, where present inadequacy of joint-line service can be remedied by closer 
cooperation between applicant and ape carriers. MC-82104, Sub 8, Aztec Lines 
Extension—Illinois Points, not to be printed, Feb. 4, 1952, Div. 5. 

Denied, where the principal issue is not so much a question of service as of 
tates, and no real need for additional service is shown. MC-52858, Sub 20, Convoy 
Company Extension—Lumber, not to be printed, Feb. 4, 1952, Div. 5 

motor carrier ordinarily should not be permitted to sell a portion of its 
operating rights and thereafter, without a definite showing of public need, be granted 
erty to conduct the identical or substantially the same operation, citing 48 
M. C. C. 272; 46 M. C. C. 831. MC-2979, Sub 11, Hargis Truck Line Extension— 
Alternate Routes, not to be printed, Feb. 4, 1952, Div. 5. d 

_ The fact that applicant had engaged in the past in authorized operations for 
which authority is now sought does not place him in a preferred position over an 
intervener who is ready and willing to handle traffic but who has not been offered 


the traffic. MC-35835, Sub 8, Jensen Extension—Used Steel Pipe, not to be printed, 
Feb. Il, 1952, Div. 5. 


Denied, despite showing of need, for lack of fitness in applicant where pesoueet 


operations will actually be conducted by applicant’s son on a percentage-of-revenue 
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basis on ground that carrier responsibility based solely on oral understandings and 
close family ties does not adequately protect the public. MC-25220, Sub 7, eegan 
Extension—Stockport, not to be printed, Feb. 6, 1952, Div. 5 
.__,!n order for abandonment of existing service to be a consideration in granting 
similar authority to applicant the abandonment must be an existing condition and 
directly affect the public need for the proposed service and a mere threat of abandon. 
ment as a coercive measure to achieve denial is not enough. MC-84728, Sub 22 
Safeway Trails Extension—District of Columbia Commercial Zone, not to be printed, 
Jan. 24, 1952, Div. 5. ; 

here farmers have need for specialized transportation service of Mexican 
laborers from border to farms and existing carriers are unwilling to perform the 
service, contract carrier authority granted. MC-110398, Sub 3, Illing Contract 
Carrier Application, not to be printed, Dec. 17, 1951, Div. 5. 


GRANTED 


MC-112016, Sub 1, Gancasz Extension—T oll Booths, not to be printed, Jan. 28 
1952, Div. 5. 


MC-18639, Sub 5, Butterworth Extension—Plaster Products, not to be printed, 
Feb. 5, 1952, Div. 5. 


GRANTED IN PART 


MC-112146, Sub 1, Gepner Extension—Special Commodities, not to be printed, 
Jan. 28, 1952, Div. 5. 

MC-64983, Sub 43, Reader Bros. Extension—Plastics and Chemicals, not to be 
printed, Jan. 14, 1952, Div. 5. 

MC-107544, Sub 18, Lemmon Transport Co. Extension—Knoxville, not to be 
printed, Jan. 16, 1952, Div. 5. 

MC-8992 


, Sub 2, Hostettler Extension—Akron, not to be printed, Jan. 24, 
1952, Div. 5 


MC-30844, Sub 18, Heuer Truck Lines Extension—Oklaboma, not to be printed, 
Jan. 24, 1952, Div. 5. ; 
n on tne Sub 1, Barnard Extension—Dairy Products, not to be printed, Jan. 
F , Div. 5. 
MC-110585, Sub 1, Kleimer Extension—Western States, not to be printed, 
Jan. 16, 1952, Div. 5. ; : 
. a. ae te Sub 130, Matlack Extension—Cambria County, not to be printed, 
eb. 4, , Div. 5. ; 
MC-55811, Sub 12, Craig Trucking Extension—Foodstuffs, not to be printed, 
Feb. 13, 1952, Div. 5. 
MC-19553, Sub 12, Knox Motor Service Extension—Menomonee Falls, not to be 
printed, Feb. 8, 1952, Div. 5. ; 
MC-112497, Sub 1, Hearin Tank Lines Extension—Liquid Aspbalts, not to b 
printed, Feb. 11, 1952, Div. 5. 
MC-76987, Sub 2, a Trucking Co. Extension—Rbode Island, not to be 
printed, Feb. 7, 1952, Div. 5. 


MC-111758, Liquid Carriers Common Carrier Application, not to be printed, 
Feb. 8, 1952, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-107913, Sub 3, F and W Express Extension—Vicksburg, not to be printed, 
Jan. 18, 1952, Div. 5. ; 
Feb — _ e. Roadway Express Extension—Mempbis Area, not to be printed, 

eb. |, , Div. 5. ; 

MC-107576, Sub 7, Portland Pendleton Motor Transportation Co. Extension— 
Beaver Ammunition Storage Plant, not to be printed, Feb. 11, 1952, Div. 5. 
me cee, Sub 25, Direct Transit Lines—Fertilizer, not to be printed, Feb. ll, 

, Div. 5. 
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24.1. Alternate Routes 


Approved where distance would be reduced by 54 miles and running time by 
one and one-half hours. MC-1362, Sub 29, Highway Express Extension—Alternate 
Route, not to be printed, Jan. 16, 1952, Div. 5. _ 

Approved, to effect rw saving of six miles and transit time saving of half 
hour. MC-109538, Sub 8, Chippewa Motor Freight Extension—Alternate Route, 
not to be printed, Feb. 4, 1952, Div. 5. 

Denied, where proposed route is 127 miles long and present route is 349 miles 
long, resulting in new service on traffic for which applicant had not previously been 
competitive. MC-43215, Sub 28, Boyd Truck Lines Extension—Emporia, not to be 
printed, Feb. 4, 1952, Div. 5. ; 

Approved, where distance would be reduced by 23 miles and running time b 
one and one-half hours. MC-1092, Sub 8, Brown’s Express Seteusion—Ebvlnatie ‘ 
not to be printed, Feb. 5, 1952, Div. 5. ; ; 

Denied, to extent that proposed operation would result in overnight single-line 
srvice now handled in two-day interline service. MC-2962, Sub 7, A & H Truck 
Line Extension—Alternate Routes, not to be printed, Feb. 11, 1952, Div. 5. 


26. Public Interest 


The Commission has long recognized that a regulated monopoly is not always 
a complete substitute for healthy competition and that reasonable competition 
clearly is in the public interest. While new competition tends to divert traffic from 
existing carriers, added service tends to stimulate the flow of traffic. MC-107173, 
= — Express Common Carrier Application, not to be printed, Jan. 16, 
, Div. 


29. Abandonment 


__A mere possible need for railroad service at some indefinite time in the future 
is insufficient a for denying permission to abandon an unprofitable line, citing 
28 I. C. C. 782. Shippers who have to be importuned to use a railroad have no 
urgent need for it, citing 240 J. C. C. 145. The fact that a branch line is losing 
money constitutes a burden on interstate commerce despite the fact that system 
operations as a whole may be profitable, citing 254 J. C. C. 745, 761. The Com- 
mission’s power to control the abandonment of the intrastate branches of interstate 
carriers stems from the power of Congress to protect interstate commerce from 
undue burdens or discriminations, citing 27] U. S. 153; 284 U. S. 360; 315 U.S. 381. 
oR New York Central R. Co. Abandonment, iS <<. , Jan. 16, 
, Div. 4. 


AUTHORIZED 


_ 154 miles. F. D. 17546, Southern Pacific R. Co. Abandonment, not to be 
printed, Jan. 25, 1952, Div. 4. 

12 miles. F. D. 17533, Nacogdoches & Southeastern R. Co. Abandonment, 
not to be printed, Feb. 12, 1952, Div. 4. 

138 miles. F. D. 17542, Pennsylvania R. Co. Abandonment, not to be printed, 
Feb. 18, 1952, Div. 4. 

24 miles. F. D. 17298, Chicago, Burlington & Quincy R. Co. Abandonment, 
Not to be printed, Feb. 1, 1952, Div. 4. 


30. Finances 


31. Scope of Regulation 
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mee R. Co. Competitive Bidding Exemption, not to be printed, Feb. 7, 1952, 
iv. 4. 

Since conditional sale contracts are not securities within the meaning of 
Section 20a and are thus not under the Commission’s jurisdiction, citing 254 /. C.¢. 
175, it is to be assumed that hereafter carriers will in most instances finance equi 
ment acquisitions in such a manner which will not avoid the Commission’s juris 
diction, or if the carriers elect to do so they will not expect the Commission to 
authorize an issue of securities with respect to any such obligations incurred without 
approval after June 1, 1952. F. D. 17623, Arkansas Motor Freight Lines Notes, 
not to be printed, Feb. 14, 1952, Div. 4. 


34. Purpose 


Promissory notes and bond authorized to finance cost of terminal. F. D. 1758], 
All States Freight Securities, not to be printed, Jan. 25, 1952, Div. 4. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17582, Southern Pacific Co. Equipment Trust Certificates, not to be 
printed, Jan. 17, 1952, Div. 4. Net interest cost—2.98%. 

F. D. 17636, C. . 1. R. Co. Equipment Trust Certificates, not to be 
printed, Feb. 18, 1952, Div. 4. Net interest cost—3.19%. 

F. D. 17613, New York Central R. Co. Equipment Trust Certificates, not to be 
poet, 30, 1952, Div. 4. Net interest cost—3.46%. ; 

F. D. 17614, Illinois Central R. Co. Equipment Trust Certificates, not to be 
printed, Feb. 11, 1952, Div. 4. Net interest cost—2.95%. 


NOTES AUTHORIZED 


F. D. 17577, Oakland Terminal Railway Notes, not to be printed, Jan. 9, 1952, 
iv. 4._To secure advances by proprietary companies. ; 
F. D. 17597, Illinois Northern Ry. Notes, not to be printed, Jan. 21, 1952, Div. 4. 
To secure advances. 


F. D. 17588, Union R. Co. Notes, not to be printed, Feb. 15, 1952, Div. 4. To 
secure advances. 


STOCK AUTHORIZED 


F. D. 17570, Great Northern Ry. Co. Stock, not to be printed, Feb. 6, 1952, 
Div. 4. Restricted stock option plan. ‘ 

F. D. 17601, Oabu Railway & Land Co. Stock, not to be printed, Jan. 30, 1952, 
Div. 4. To be issued pursuant to plan of merger. j 

F. D. 17611, Pacific Intermountain Express Co. Stock, not to be printed, Feb. |, 
1952, Div. 4. Stock dividend. 


36. Terms and Conditions 


The computation of interest at normal rates on the entire balance of a condi- 
tional sale contract and added as prepaid interest to the face of the — 
results in excessive interest rates and should be avoided. F. D. 17623, Arkansas 
Motor Freight Lines Notes, not to be printed, Feb. 14, 1952, Div. 4. 


38. Necessity and Propriety 


Even though a carrier's cash position may be impaired as a result of delay in 
collecting charges on government traffic, the Commission will not authorize the 
continual issue of promissory notes to finance current operations pending such 
collection but will restrict such authority so as to expire December 31, 1953. F. D. 
17578, Dealer’s Transport Company Securities, not to be printed, Jan. 30, 1952, Div. 4. 
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40. Operations 
41, Methods and Practices 


In determining whether a motor carrier has unlawfully converted irregular 
route operations into vege route operations, the apolication of the doctrine of 
the Brady Case, 47 M. C. C. 23, affirmed 335 U. S. 875, requires that each situation 
be considered on its own particular facts, since much depends upon the character- 
istics of each operation viewed in the light of surrounding circumstances. MC-C- 
995, Scannell v. Shoe City Express, not to be printed, Jan. 28, 1952, Div. 5. 


42, Equipment 
Modifications in traffic control system approved subject to condition. No. 


28000, Sub 109, Modification of Systems or Devices, Seaboard Air Line R. Co., 
sei 1. C. C. ......... Jam. 24, 1952, Div. 3. 


50. Service 
59. Discrimination 


Revised dining-car instructions issued pursuant to decision in Henderson v. 
United States, 339 U. S. 816, held not to conflict with that decision nor to con- 
vom | ro or unreasonable prejudice. No. 28895, Henderson v. Southern Ry. Co., 


_ es , Feb. 4, 1952, Commission. 


60. Charges 
61. Rate Making 


1S , Jan. 22, 1952, Div. 3. 
we. lading specifying free lighterage is tantamount to the 
Insertion of a rate therein, as it calls for no rate or charge for that portion of the 
movement, citing 232 J. C. C. 661, 664. Where there is a conflict between the route 
and the rate inserted in a bill of — it is the carrier’s duty to notify the shipper 
and obtain instructions. No. 29997, Mason Lumber Co. v. B. & O. R. Co., 
I. C.C. ........, Feb. 7, 1952, Div. 3. 

_ A conflict between the rate and the route inserted in the bill of lading by the 
ripper imposes duty on initial carrier to obtain correct instructions from shipper. 
failing which initial carrier is liable for resulting damages, citing 161 IJ. C. C. 258; 
19 I. C. C. 390, 393. No. 30604, Cities Service Oil Co. v. Pennsylvania R. Co., 

oe So, ae , Feb. 7, 1952, Div. 3. 


62. Passenger Fares 


Proposed increased coach fares for one-way distances under 27 miles approved 
for interstate application and for intrastate application in Illinois and Wisconsin. 

0. 30834, Increased Passenger Fares, C. N. S. & N. Ry. Co., ....... .. Sa 
Feb. 15, 1952, Commission. 


le weeeeeee , 
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63. Commodity Classification 


When an article is classified as ce | it is considered to be no longer useful 
for the purpose for which it was originally manufactured, and shoes which can be 
repaired for further wear, no matter how extensive those repairs may be, have a 
value and should be classified as shoes. The fact that articles were regarded as 
scrap by seller and complainant is not controlling. No. 30729, Reliable Jobbers and 
Shoe Company v. A. T. & S. F. Ry. Co. ........ a et eee , Feb. 5, 1952, Div. 3. 
Overhead runway carriers, including inspection racks, held to take rating of 
carriers on conveyors, overhead runways, with racks being rated and charged for 
separately as contraband. No. 30773, Missouri Valley Constructors v. New York, 
Chicago & St. L. R. Co Oe aan , Feb. 12, 1952, Div. 3 


64. Rate Structure 


Lee 
Indie 

ntrastate rates imposes a burden upon inter- 
state commerce, where the intrastate and interstate traffic moves under substantially 
similar conditions and it is negro to allocate operating costs as between intra- 
state and interstate traffic, such a cost separation is not required in order for the 
Commission to make the necessary finding, citing 292 U. S. 1, 9; 292 U. S. 474; 
274 I. C. C. 439, 463. No. 30674, Montana Intrastate Freight Rates and Charges, 

he igs Wat -xaxcees , Feb. 4, 1952, Commission. 


of rates on 
G. < 


65. Rate Level 


_ Proposed increased express rates on fish between midwest and eastern points 
disapproved where proposed rates fail to reflect fact that substantial quantities of 
fish move in shipments weighing 1200-1500 eee and where partial justification 
is cost of re-icing in transit, a service now subject to an adequate charge in addition 
to line haul rates, citing 28] I. C. C. 417. I & S 5730, Fish Between Midwest and 
Eastern Points, SF off , Jan. 16, 1952, Div. 3. 

Proposed reduced l.c.l. exceptions ratings on candy disapproved on ground that 
proposed rates fail adequately to cover costs, if correctly computed, and on ground 
that evidence shows that even though motor costs are below rail, rates for both 
types of carriers must be on approximately the same basis in order for both type 
of carriers to enjoy a fair share of the traffic. | & S 5825, Confectionery Wit 
Southern Territory, 

Where a rate is found 





uption 
on for 
ver to 
is and 


inter 
ntially 
intra- 
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In more than 40 proceedings, the Commission, or divisions thereof, has found 
7 percent of the prescribed basic scale on iron and steel articles, plus general in- 
creases, to be the reasonable maximum basis on ae iron in official territory, 
citing 278 £ es a. No. 30764, Schlezinger v. N. Y. C. R. Co, ........ DS Se ves ‘ 
Feb. 4, 1952, Div. 3. 

Proposed reduced rates on sugar held lower than necessary to meet barge com- 

ition since reduced rail rates would lead to like reductions by barge lines, resulting 
i unjustified downward revision of rates. | & S 5866, Sugar Cases of 1951, 
Léa. , Feb. 6, 1952, Div. 2. ’ 

Prior findings, 279 I. C. C. 671, prescribing reasonable basis of rates on carrots 
ind other vegetables in carloads, from Texas, modified. No. 30074, Texas Citrus 
wd Vegetable Growers and Shippers v. A. T. & S. F. Ry. Co., ........ ® <@ -aee . 
jan. 7, 1952, Commission. _ } " 

Rates on imported chicory roots held not unlawful since rate comparisons 
urged were for commodities not competitive with chicory. No. 30724, Muller & 
Co. v. Grand Trunk Western R. Company, .G  .... , Feb. 12, 1952, Div. 3. 

Rate comparisons for similar traffic for similar movements basis of finding of 
unreasonableness. No. 30422, Merom Gravel Co. v. Illinois Central R. Co., 

i ja , Feb. 13, 1952, Div. 3. 


65.1, Demurrage Charges 


61. Tariffs 


Tariff regulations fixing tolerances applicable to claims for damage to eggs in 
transit are not limitations of the carrier’s liability in respect of damage to property 
ne by them, but are merely designed to relieve carriers from paying claims 
for damages which result from the inherent nature of the commodity transported, 
citing 41 I. C. C. 717. No. 30030, Special Regulations—£ggs, S | eae : 
Feb. 4, 1952, Commission. 

While tariffs must be construed strictly according to their language and doubts 
tesolved against the carrier, the doubt must be a reasonable one and the construc- 
tion urged not strained or unnatural. The tariff must be considered in its entirety 
and the intention of the framers given effect if a fair and reasonable construction 
expresses such intent, citing 120 J. C. C. 275; 169 I. C. C. 367. No. 30733, American 
Art Works v. Acme Fast Freight, Re Nas Gin. cxcoan , Feb. 7, 1952, Div. 3. 


80. Unification 
$1. Types Permissible 


_ The Commission has consistently refused to approve the severance by sale of 
interstate and intrastate operating rights formerly held under single control where 
the result Might create duplicating rights over the same highway citing 45 M. C. C. 
3. Denial of an application to transfer operating rights under Section 5 affects 
neither the validity of the certificate nor the right of the vender to operate there- 
under, citing 57 M. C. C. 443. MC-F-4782, Wheelock Bros —Purchase—Overstreet, 
hot to be printed, Jan. 30, 1952, Div. 4. 
. Factt at vendor is in financial distress and desirous of disposing of his business 
'S an insufficient reason, standing alone, to find that proposed transaction would be 
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consistent with public interest. MC-F-4707, Arkansas Express—Purchase—Week; 

M. C. C. an. 30, 1952, Div. 4. 

y vendee to institute operations, unsupported by any nea 

therefor, is not sufficient basis for approval of purchase transaction and resumption 

of abandoned operations, citing 50 M. C. C. 749; 56 M. C. C. 521. MC-F-47% 

Raymond Bros. Motor Transportation—Purchase (Portion)—Midwest Coast Tran; 
port, not to be printed, Jan. 14, 1952, Div. 4. 

The Commission has consistently refused to approve separation of interstate 
rights from corresponding intrastate rights where two operations in_ interstate 
Commerce would result from the former single operation, one under the provi 
and the other under the interstate certificate, citing 57 M. C. C. 9. MC-F-4675, 
Diamond Transportation—Purchase—Brown, not to be printed, Jan. 14, 1952, Div. 4 

The Commission’s jurisdiction over a transaction subject to section 5 extends 
to the entire transaction, whether the transaction is embraced in one or several 
contracts between the parties, and no part of such a transaction may be consum- 
mated without Commission’s prior approval under that section, citing 36 M. C.C. 
221. MC-F-4754, Lillie Transportation Co—Purchase—Lillie, not to be printed, 
Jan. 22, 1952, Div. 4. 

Section | (8) of the Act does not prevent a railroad from transporting com- 
modities of a corporation substantially all of whose stock is owned by a holding 
company, which also owns substantially all of the stock of the railroad, unles 
control of the railroad is so exercised as to make it the alter ego of the holding 
company, citing 333 U. S. 771; 298 U. S. 492. F. D. 17573, Arkansas & Louisiana 
Missouri Ry. Co. Control, ........ Me ll gee , Jan. 16, 1952, Div. 4. 

Condition imposed in prior report that applicant agree to abide by future de 
cisions of Commission respecting access to and use of trucks involved by competi- 
tor accepted by applicant and order issued. F. D. 12914, St. Louis, B. & M. Ry. Co. 
Operation, Brownsville Nav. Dist., ........ &® i cage , Jan. 31, 1952, Div. 4. 


82. Control or Affiliation 


Control through stock purchase approved. MC-F-4874, Kaplan Trucking Co— 
Control—Brown De Camp Express Co., not to be printed, Feb. 1, 1952, Div. 4. 


83. Acquisition or Merger 


Authority granted under section 1 (18) to acquire former industry tracks. F. D. 
ag aga River Ry. Acquisition and Operation, not to be printed, Jan. 17, 
1952, Div. 4. 


APPROVED 


MC-F-4919, Schult-—Purchase (Portion)—Schneider Transport & Storage, not 
to be printed, Feb. 15, 1952, Div. 4. 
MC-F-4891, Penn Yan Express—Purchase (Portion)—Friedman Freight For 
warders, not to be printed, Feb. 11, 1952, Div. 4. : 
MC-F-4920, Great American Transport System—Purchase (Portion)—Start 
Freight Service, not to be printed, Feb. 7, 1952, Div. 4. ; 
wee te 16079, McAllister Lighterage Line Purchase, not to be printed, Feb. 6 
, Div. 4. 
MC-F-5044, Arrow Line—Purchase (Portion)—New England Transportation Co. 
not to be printed, Feb. 7, 1952, Div. 4. i 
ws. Allied Van Lines—Purchase—Cawley, not to be printed, Feb. 6, 
1952, Div. 4. , 
MC-F-5024, White--Purchase—Drake, not to be printed, Feb. 6, 1952, Div. 4 
MC-F-4831, Wilson Storage and Transfer Co—Purchase—Dakota Warehouse Co. 
not to be printed, Jan. 28, 1952, Div. 4. : 
MC-F-5046, San Juan Basin Lines—Purchase—Montoya, not to be printed, Jan. 
21, 1952, Div. 4. 





——_——____ 
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MC-F-5089, Lazar—Purchase (Portion)—DeVries, not to be printed, Jan. 25, 


1952, Div. 4. 
eg" — Truck Co—Purchase—Belyea Truck Co., not to be printed, 
n. 24, 1952, Div. 4. 
‘ MC-F-4864, Whitney—Purchase—Central Van and Storage Co., not to be 
printed, Jan. 14, 1952, Div. 4. 
MC-F-5074, Tucker Truck Lines—Purchase (Portion)—St. Marys Truck Lines, 
not'to be printed, Jan. 31, 1952, Div. 4. 


84. Lease or Operating Contract 


Pursuant to Commission’s Policy that rights should not be leased on long term 
basis but should be leased to other carriers only a enough for latter to appraise 
desirability of future purchase, citing 55 M. C. C. 683, term of lease reduced from 
five years to one year. MC-F-4877, Point Pleasant Transportation Co.—Lease 
(Portion)—United Trucking Service, ........ Sh ey ae Jan. 25, 1952, Div. 4. 

Pooling of service, traffic and earnings approved. F. D. 17197, Burlington— 
Rock Island R. Co. Lease, not to be printed, Jan. 31, 1952, Div. 3. 


85. Dormant Franchises 


Denied for dormancy where vendor has not operated for two years, abandon- 
ment of operations was based on desire to engage in more profitable enterprise, and 
reinstitution of service would not be consistent with public interest, citing 55 
M. C. C, 196; 56 M. C. C. 563. MC-F-4929, Johbn—Purchase (Portion)—Parrino, 
not to be printed, Feb. 14, 1952, Div. 4. ‘ 

Applications for transfer of motor carrier certificate under Section 212 (b) are 
subject to Section 179.1 (c) (3) of transfer rules even when filed prior to effective date 
of rules on October 30, 1950, citing 3/8 U. S. 73, 78. MC-FC-52314, Metropolitan 
Trucking Co.—Transfer—Brooks, not to be printed, Feb. 15, 1952, Div. 5. 

Denied, in part for dormancy. MC-F-4926, Bos Truck Lines—Purchase (Portion) 
—Lee, not to be printed, Feb. 14, 1952. 


86. Effect on Service or Public 


The fact that a carrier has once served a territory under its claimed “grand- 
father” rights does not mean that reinstitution of that service through a proposed 
purchase would be consistent with the public interest. Purchase denied where re- 
sulting combination of regular and irregular route authority would render operations 
of vendee more complex, citing 57 M. C. C. 633, and where use of irregular route 
authority in conjunction with long-haul regular routes would result in new and 
different service, citing 56 M. C. C. 711. MC-F-4585, Roadway Express—Purchase 
(Portion)—Diamond State Motor Freight, _ ot ee , Jan. 31, 1952, Div. 4. 

In view of the more recent decisions of the Commission wherein the records 
have been more closely scrutinized to determine actual need for unified service, 
evidence as to service performed by vendor under rights is necessary in order for 
Commission to determine effect of unification, citing 56 M. C. C. 787. MC-F-4707, 
Arkansas Express—Purchase—Weeks, ........ hoy ee , Jan. 30, 1952, Div. 4. 


89. Effect on Employees 


Pursuant to decision of Supreme Court in 339 U. S. 142, conditions for protection 
of employees prescribed under section 5 (2) (f). Employees adversely affected by 
New Orleans Union Station construction within four years of effective date of order 
approving transaction to receive as minimum protection conditions 4 to 9, inclusive, 
of Oklahoma conditions, 257 I. C. C. 197-201, and protection of Washington Agree- 
ment of May 21, 1936. F. D. 15920, New Orleans Union Passenger Terminal Case, 

4 <> 3 ieee , Jan. 16, 1952, Commission. 





Recent Court Decisions 


By Warren H. Waener, Editor 


Hearing examiners are independent of pressure from agencies whose cases they pay 
upon—purpose was to assure impartiality and inducement for persons of 
character and ability to become examiners—no distinction between examinen 
based on difficulty or importance of work they perform. 

Federal Trial Examiners Conference, et al. v. Robert Ramspeck, et al, 
(No. 5175-51) 


This is an action against the Civil Service Commission and other 
brought by a group of hearing examiners appointed pursuant to Section 
11 of the Administrative Procedure Act. Plaintiffs seek to have de 
clared invalid certain regulations pertaining to their appointment, pro. 
motion, tenure and compensation. The case was submitted on motions 
for summary judgment filed by both plaintiffs and defendants. 

Chief Judge Bolitha J. Laws, of the United States District Court 
for the District of Columbia, on March 4, 1952 granted plaintiffs’ motion 
for summary judgment as to a number of sections of the regulations of 
the Civil Service Commission issued purportedly under authority of 
Section 11 of the Administrative Procedure Act. 

Quoting excerpts from the Memorandum Opinion of the Court: 


Plaintiffs’ basic contention is that the regulations are in con- 
flict with their parent statute because they destroy the independent 
status given hearing examiners by Section 11 of the Act. 

There can be no doubt that one of the major purposes of the 
Act was to make hearing examiners independent of pressure from 
agencies whose cases they pass upon. Lack of such independence 
was one of the main problems to which the Attorney General’s Com- 
mittee on Administrative Procedure addressed itself in its Final 
Report of 1941. In an opinion holding that agencies have no 
authority under Section 11 of the Act to select hearing examiners 
for promotion, the Acting Attorney General said the following: 
‘*One of the principal purposes of the Administrative Procedure Act 
was to render examining officers in administrative agencies separate, 
and genuinely independent of pressure, from the prosecuting officers 
or others in their agencies who might, directly or indirectly, inflv- 
ence their determinations.’’ . . . In a letter from Senator Pat 
McCarran, to the Chairman of the Civil Service Commission, dis- 
cussing many of the matters which subsequently became the subject 
of this litigation, the distinguished author of the Act said the fol- 
lowing concerning the status of hearing examiners: ‘‘It was intended 
that they be very nearly the equivalent of judges even though opera 
ting within the system of Federal Administrative Justice.”’ eae 

Bearing in mind the distinctively independent status whieh 
Section 11 of the Act was intended to confer on hearing examiners, 
the first question is the standing in court, if any, of such examiners 
in their personal capacity to object to action by the Civil Service 
Commission which allegedly impairs that status. The court 1s of 
opinion that the examiners have such standing. While it may be 
conceded that the dominant purpose of the Act was to guarantee 
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even-handed administrative justice and not to confer benefits upon 
hearing examiners, it appears that Congress, as a means of attaining 
this dominant purpose, clothed examiners with the distinctive pro- 
fessional status mentioned above. Such status would not only assure 
impartiality at the hands of incumbent examiners, but would serve 
as strong inducement for persons of character and ability to become 
examiners, and the right to be assured this professional status is 
not to be disregarded because it is subordinate to another purpose. 
others The court therefore is of opinion that the hearing examiners became 
Section vested with a property interest in maintaining a distinctive profes- 
ve de- sional status and have standing to seek legal redress against steps 
t, pro- which will relegate them to an inferior status. . . . 
n0tions The legislative plan of Section 11 of the Act contemplates no 
distinctions between hearing examiners in any given agency based 
Court on the difficulty and importance of the work they perform. 
motion It follows the Commission is without authority to classify hearing 
ions of examiners within any given agency into Grades GS-11 through 
"ity of GS-15, and lacking such authority, it is without authority to promul- 
gate regulations governing promotions within an agency from one 
t: such grade to another. It also follows that the Commission lacks 
| authority to require rotation of cases within an agency only among 
Nn con- - : 4 : - 
onde examiners of the same grade in accordance with a prior estimate 
of the difficulty and importance of each case. — 
of the _ The vagueness and lack of objectivity in these criteria [for the 
» fon assignment of cases] is apparent from a reading of them. What 
xian rational distinction can be drawn between ‘‘extremely’’ complex 
5 Com. legal questions and ‘‘exceptionally’’ complex legal questions? How 
Final can one measure the vehemence of protestations so as to distinguish 
6 ie “‘strong”’ protestations from os vigorous’’ protestations, especially 
sinets in advance of the hearing at which the protestations are to be urged? 
owing: The regulations leave these and many similar questions unanswered. 


re Act 


, et al. 


Another grave flaw in the regulations is their failure to specify 
who shall apply these criteria in assigning cases. There can be no 
question that if the regulations make possible the participation of a 
litigating agency in selecting or avoiding any trial examiner, they 
offend the Act. It is equally without question that the nebulous and 
subjective character of the criteria makes it possible for the one who 
assigns cases to select and avoid particular examiners in making 
assignments, and that the failure to specify who shall apply the 
criteria makes possible the participation of litigating agencies in 
such selection and avoidance. — 

_ The court does not now pass upon the validity of assigning ad- 
ministrative work to chief examiners. It is sufficient for the purpose 
of this case to note that neither the Act nor the regulations makes 
provision for a chief examiner who is granted discretion as to assign- 
ment of business of agencies. 

As to the provisions of the regulations authorizing separation 
of hearing examiners by reductions in force, the court is of opinion 
that these, too, are contrary to Section 11 of the Act. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 
Allan Watkins, Chairman, 214 Grant Building, Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stincheomb, Chairman, 534 Equitable Building, Balti- 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


A. J. Christiansen, Chairman, T. M., Northern Illinois Coal Trade 
Association, Room 1818, 307 North Michigan Avenue, Chicago 1, Illinois. 

Meets: 12.15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


- Paul M. Hupp, Chairman, 315 Majestic Building, Denver 2, 
orado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


i +." Chairman, 1220 Dupont Circle Building, Washing- 
n 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
oal chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 

mission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


Robert P. Post, Chairman, 1040 Board of Trade Building, Kansas 
City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Stuart P. Smith, Chairman, T. M., Jefferson Chemical Company, 
Inc., 711 Fifth Avenue, New York 22, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Lloyd Meyer, President, 4716 East 45th Street, Minneapolis, 
Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A. 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 
Philadelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Fund 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 
Meets: Monthly at Philadelphia Traffic Club, Benjamin 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, Augut 
and September. 
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Pittsburgh Chapter 


Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


aville, 


0 Mt Puget Sound 


Donald G. Olson, President, A. T. M., Simpson Logging Company, 
1010 White Building, Seattle 1, Washington. 
Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M.. 
anees Stewart Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


‘imore San Francisco Chapter 


, P. 8. Labagh, Chairman, Traffic Director, California Packing Corpo- 
tings. tion, 215 Fremont St., San Francisco, California. 
A cordial invitation is extended to members of other Chapters and 
of the National association to attend meetings. 


Southern California Chapter 


id the . .Vyman C. Knapp, Chairman, Gordon, Knapp & Gill, 612 Citizens 
National Bank Building, Los Angeles 13, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
ED Se SE cnlionnsutbonansanuenminennnaioenil $1.00 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractiITIONERS’ JOURNAL, June, 1948—while they 
_ ae nineilimaiererinielinicienengntieciaceaditinineiannetriniuinancutateniinaallaia tata tiidantat ‘ 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... . 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
. Edition, prepared by Committee on Education for Practice .... 0 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
ef the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed for ICC PractiTioners’ JOURNAL ~----------------- 50 
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Percent Variable and Improvement in the Art, by John E. Hansbury, 
Head Valuation Engineer, Bureau of Valuation, Interstate Com- 
merce Commission—reprinted from ICC PractiTionErs’ JourR- 


Costs and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel A. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith---- 1.00 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
PTE CIGD, ccitkdncctccsanndnctinccaskeadsnewelian 1.0 


Relief from 4th Section of the Interstate Commerce Act by J. 
M. Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediates provision of Section 
4, and contains many citations relating to each situation------ 50 





